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MESSAGE FROM THE CHAIR 
 

 
 I was recently asked to write a “Year in Review” for the Texas Lawyer. In compiling a list of possible 
topics and looking back at what 2013 has meant for the Family Law Section, I was reminded of the significant 
contributions made by so many family lawyers across the state. The Legislative Committee drafted all Section 
bills and, working together with Steve Bresnen and the Family Law Foundation, successfully argued against 
legislation that could have negatively impacted family law in Texas. The Pro Bono Committee put together 
eleven seminars across the state where lawyers received free CLE in exchange for taking two pro bono cases. 
With total registration of 270, for 2013 the Family Law Section was responsible for providing access to jus-
tice for 540 indigents Texans. In its inaugural year, Family Law Cares drew crowds of over 1,000 to Fair Park 
in Dallas for the Family Law Cares Fun Run. The Appellate Committee presented an amicus brief to the Tex-
as Supreme Court to address the issues raised in the Tedder case and its significant impact on payment of at-
torney’s fees in a divorce action. With 31 members of the Family Law Council, 20 working committees and 
an advisory board, the Family Law Section is a perfect example of “the whole is greater than the sum of its 
parts.” 
 
CLE Events 
 Following the success of the Advanced Family Law Seminar this summer, in October family lawyers, 
judges, and forensic accountants converged in Napa Valley for the New Frontiers in Marital Property Semi-
nar. Course Directors Charlie Hodges and Jimmy Vaught were charged with putting together a seminar that 
combined intellectual discussion with an in-depth examination of California varietals. They did not disap-
point. On behalf of all registrants, I would also like to extend a very special thank you to Patrice Ferguson and 
John Camp for opening up their beautiful Napa Valley home and hosting a spectacular wine tasting event.  
 
Family Law Cares Fun Run 

On November 10, more than 1,000 attorneys, their families and friends gathered at Fair Park in Dallas 
for the first annual Family Law Cares Pro Bono 5K Run and Walk to heighten awareness for the tens of thou-
sands of Texas families that qualify each year for free legal services and to mobilize attorneys from all prac-
tice areas to work with the Family Law Section to meet the needs of these families. Congratulations to overall 
men’s winner Alex Thomas with a time of 18:36:46; overall female winner Erica Westhoff with a time of 
23:32:4; overall men’s master level winner Drew Ten Eyck with a time of 23:52:98; and overall women’s 
master level winner Lisa Effren with a time of 25:37:55. In addition, The Green Machine from Godwin Lewis 
was awarded The Golden Gavel, an award given to the law firm with the lowest cumulative time. A very spe-
cial thank you to Scott Downing and Larry Upshaw for their tireless work in making the event a huge success, 
and to team captains Kathryn Murphy (GoransonBain), Ashley McDowell (KoonsFuller), Marilea Lewis 
(Godwin Lewis) and Monica Cruz (McCurley Orsinger), volunteer coordinator Lisa Zahn (Geary, Porter & 
Donovan) and young lawyer coordinator Coyt Johnston Jr. (JohnstonTobey). 

 
In re Stephanie Lee 

On September 27, nineteen months after oral arguments concluded, in a 5-4 decision the Texas Supreme 
Court issued its much anticipated decision in the case of In re Stephanie Lee. In a case that set in opposition 
two fundamental principles of Texas family law – a Court’s duty to determine issues of conservatorship and 
possession and access in the best interest of a child vs. a party’s entitlement to judgment on a duly executed 
mediated settlement agreement – the Court held that a trial court may not deny a motion to enter judgment 
based on an inquiry into whether the MSA was in a child’s best interest. However, while all of the justices 
agreed that trial courts should refrain from performing a broad best interest inquiry on every MSA, it appears 
that a majority of the justices would allow a narrow inquiry into whether entering judgment on an MSA could 
endanger the safety and welfare of a child.  
 
Member Services 

One of the fundamental goals of the Section is to provide resources and benefits to its membership. To 
that end, the Formbook Committee is currently working on the latest version of the Family Law Practice 
Manual. The Website Committee is in the process of finalizing the new and improved Section website which 
will include “shopping cart” technology to allow members to purchase Section publications online. In addi-
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tion, new publications are currently being developed by the Section Projects Committee for release Spring 
2014. 
 
How to Get Involved 
 As we look forward to 2014, family lawyers who want to get involved are encouraged to become active 
members of the Family Law Section.  Members who are interested in speaking at family law CLE events can 
contact the Pro Bono Committee and be put on the speaker list for upcoming pro bono seminars. Over the 
next year Family Law Cares will be working on additional fun runs across the state as well as working with 
TYLA to put on additional seminars on how to handle a divorce case. Members can contact the Family Law 
Cares Committee for additional information. Other committees of the Section regularly have a need for family 
lawyers with specialized knowledge and expertise. If you are interested in working with one of these commit-
tees, please contact the committee chair or any member of the Family Law Council for additional information.  
 
Upcoming Events 
Mark your calendar for the following family law events:  
April 24-25, 2014: Marriage Dissolution Seminar, Sheraton at the Capitol, Austin 
August 4-7, 2014: Advanced Family Law Seminar, Marriott Rivercenter, San Antonio 
 Finally, it is with great sadness that I share the news of the passing of the Section’s great friend and ad-
vocate, Tommy Townsend. As the Executive Director of the Texas Trial Lawyers Association, Tommy was a 
huge supporter of our Section and the Family Law Foundation. Through his efforts and our affiliation with 
TTLA, family lawyers have had a significant presence in Austin for the last several legislative sessions. 
Tommy will be missed dearly. 
 Best wishes for a wonderful holiday and a very prosperous new year. 
 

    ----------Sherri Evans, Chair 
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Acad. Matrim. Law. 453, 460 (2013). 
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ind, 25 J. Am. Acad. Matrim. Law. 375 (2013). 
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Abduction and Protecting Children from Domestic Violence, Shani M. King, 47 Fam. L.Q. 299 (2013). 
 
TEXAS ARTICLES 
 
That's What She Said What You Need to Know About Tweeting, Posting, Surfing, Emailing, and Texting If 

You Are Going Through A Divorce, Audrey Blair, 76 Tex. B.J. 929 (2013). 
My Country or My Child?: How State Enactment of the Uniform Deployed Parents Custody and Visitation 

Act Will Allow Service Members to Protect Their Country & Fight for Their Children, Brittany A. Jen-
kins, 45 Tex. Tech L. Rev. 1011 (2013). 

 
 

ASK THE EDITOR 
 

 
Dear Editor: My client is not married to the father of her child, who very wealthy. After becoming pregnant, 
the father advised my client that he was no longer going to marry her and to move out of his home. She relo-
cated to Mississippi to live with her mother because she has no means to earn a living. After the birth of the 
child, she filed a paternity suit against the father and, among other requested relief, she asked for interim at-
torney’s fees. The father claims that she is not entitled to interim fees unless they are for the safety and wel-
fare of the child. What evidence to I need to present at the hearing? Holding on in Henderson 
 
Dear Holding on in Henderson: In a suit affecting the parent-child relationship, a “court may make a tempo-
rary order . . . for the safety and welfare of the child, including an order . . . for payment of reasonable attor-
ney’s fees and expenses.” TEX. FAM. CODE ANN. § 105.001(a)(5). The Family Code does not “authorize a 
trial court, in a suit affecting the parent-child relationship, to make a temporary order for payment of reasona-
ble attorney’s fees for a purpose other than the safety and welfare of the child.”  In re Sartain, 2008 WL 
920664 *2 (citing Saxton v. Daggett, 864 S.W.2d 729, 736 (Tex. App.—Houston [1st Dist.] 1993, no writ)).  

To show that the fees are for the safety and welfare of the child you only need to show that the expenses 
mother would incur in defending an appeal would affect child’s safety and welfare because mother “has pri-
mary responsibility of the children and for the care and upkeep of and the debt on the children’s principal 
home.” Marcus v. Smith, 313 S.W.3d 408, 418 (Tex. App.—Houston [1st Dist.] 2009, no pet.) (quoting In re 
Garza, 153 S.W.3d 97, 101 (Tex. App.—San Antonio 2004, orig. proceeding). Although Marcus and Garza 
applied this definition of “safety and welfare” to attorney’s fees on appeal, the Dallas Court of Appeals has 
denied a mandamus challenging temporary orders for interim attorney’s fees during the pendency of a 
SAPCR citing to Marcus. See In re C.B., 2010 WL 93475 (Tex. App.—Dallas 2010, orig. proceeding). 
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Family Law From Around the Nation 

by 
Jimmy L. Verner, Jr. 

 
Child support: After a divorcing Indiana couple agreed to recalculate child support each year under Indiana’s 
child support guidelines, Indiana revised its guidelines in such a way that they increased the father’s child 
support payments. The Indiana Supreme Court read into the parties’ agreement that current guidelines must 
be used rather than the guidelines in effect on the date of divorce. Schwartz v. Heeter, 944 N.E.2d 1102 (Ind. 
2013). The Alaska Supreme Court reversed a trial court that erroneously believed it was required to impute 
full-time employment to a noncustodial mother who worked thirty hours per week so that she could “drive her 
daughter to and from school during the weeks that she was exercising custody, so that she did not have to use 
day care.” Mallory D. v. Malcom D., 309 P.3d 845 (Alaska 2013). The Georgia Supreme Court reversed a 
child support award when the trial court deviated from the child support guidelines based on its conclusion 
that the noncustodial mother needed “resources to maintain adequate housing and necessities while the chil-
dren are in her care.” Williamson v. Williamson, 748 S.E.2d 679 (Ga. 2013). 
 
Married? The federal Office of Personnel Management lost its bid to recover survivor benefits paid to a 
woman who had ceremonially married the decedent but herself lost the right to claim benefits, after a court 
found that the decedent had previously married at common law, because federal law allows waiver of recov-
ery upon a showing of detrimental reliance. King v. Office of Personnel Management, 730 F.3d 1342 (Fed. 
Cir. 2013). A Nevada litigant who did not appeal a declaration that her marriage was void when a newly-
elected judge had performed the couple’s marriage ceremony before his term began could not later challenge 
the ruling. Bradford v. Eighth Judicial Dist. Court, 308 P.3d 122 (Nev. 2013). In response to a certified ques-
tion from the United States Court of Appeals for the Third Circuit - whether South Carolina recognizes puta-
tive spouses or putative marriages - the South Carolina Supreme Court answered “no” because such spouses 
and marriages “are contrary to South Carolina's statutory law and marital jurisprudence.” Hill v. Bell, 747 
S.E.2d 791 (S.C. 2013). 
 
Must hold hearings: In a stinging opinion, the Indiana Supreme Court reversed an angry trial judge who 
granted a change of custody without an evidentiary hearing, saying “I don't understand why we would need an 
evidentiary hearing. Because I want to grant the Amended Motion to Modify Custody to give both the chil-
dren to [the mother].” Wilson v. Myers, ___ N.E.2d ___, 2013 WL 5913944 (Ind. 2013). In a pair of cases 
decided the same day, the North Dakota Supreme Court held that fathers were entitled to evidentiary hearings 
on their motions to modify custody when the fathers filed affidavits stating (1) that the child’s mother had 
remarried and moved to another city; that the child said she wanted to live with her father; that the child was 
often left home alone or with her half-brother for long periods; that the child was not properly supervised and 
allowed to ride her bike around town or to the park alone; and that the child’s mother did not allow her to par-
ticipate in extracurricular activities, Jensen v. Jensen, 835 N.W.2d 819 (N.D. 2013); (2) that the mother had 
dated eight different men during the three and one-half years since the divorce, including two who had physi-
cally abused her; that she had moved three times since the divorce; that she had allowed the child to play with 
an old cellphone that contained sexually explicit pictures of the mother and a former boyfriend plus text mes-
sages suggesting illegal drug use; and that the mother had been fired for allowing a male friend into the 
nurse’s station where she worked at 2:00 a.m. Charvat v. Charvat, 835 N.W. 846 (N.D. 2013). 
 
Paying for college: The Alabama Supreme Court disapproved of its 1989 decision that allowed a divorce 
court to order parents to pay post-majority college expenses of their children, changing course to hold that its 
prior ruling allowed an unwarranted state intrusion into parental decision making. Ex parte Christopher, ___ 
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So.3d ___, 2013 WL 5506613 (Ala. 2013). In Mississippi, a child’s college expenses can be ordered paid to 
age 21, but a trial court erred when it refused to count the full amount of a father’s GI Bill educational ex-
penses, which the father had transferred to the daughter, as an offset against the father’s share of his daugh-
ter's college expenses. Neville v. Blitz, 122 So.3d 70 (Miss. 2013). 
 
Remedies: A Georgia trial court did not improperly modify a divorce decree when, after an ex-husband failed 
to refinance the house awarded to him as ordered in the decree, the court ordered the ex-husband to sell the 
house. Ziyad v. El-Amin, ___ S.E.2d ___, 2013 WL 5708128 (Ga. 2013). A West Virginia trial court did not 
abuse its discretion when, based on evidence of the father’s numerous arrests involving harassment, trespass 
and assault, as well as other outbursts in the presence of his family, the court curtailed the father’s visitation 
and disallowed overnights to avoid subjecting the child to potential danger. Mark V.H. v. Dolores J.M., ___ 
S.E.2d ___, 2013 6050737 (W. Va. 2013) (per curiam). The Arkansas Supreme Court reversed a trial court’s 
decision to disallow overnight visitation for a father unless his long-time same-sex partner did not stay over-
night because the trial court erroneously concluded that Arkansas law compelled that result when the proper 
inquiry was whether such a prohibition was in the child’s best interest. Moix v. Moix, ___ S.W.3d ___, 2013 
Ark. 478 (2013).            
 
Same-sex/in vitro rights: On the same facts, two courts upheld surrogate parents’ rights via differing routes. 
Both cases involved same-sex female couples where one woman provided the egg, the other woman carried 
the child, and the two agreed to raise the child together but later broke up. In St. Mary v. Damon, 309 P.3d 
1027 (Nev. 2013), the Nevada Supreme Court reversed a trial court judgment that as a matter of law, the do-
nor was “a mere surrogate” and reversed for an evidentiary hearing whether the women intended the surrogate 
mother to be “a legal mother.” In D.M.T. v. T.M.H., ___ So.3d ___, 2013 WL 5942278 (Fla. 2013), the Flori-
da Supreme Court held that a Florida statute violated due process and equal protection because the statute 
prevented egg donors from asserting parental rights when unwed biological fathers had the opportunity to as-
sert them. 
 
Too tricky: The Vermont Supreme Court reversed a summary judgment that a defendant received effective 
assistance of counsel after he was charged with aggravated domestic assault for injuring his daughter, his de-
fense counsel suggested that the defendant’s live-in girlfriend invoke the Fifth Amendment at trial as a way to 
highlight that other people had access to the child and might have injured her, but the girlfriend decided not to 
invoke the Fifth Amendment and instead testified at trial that the defendant had asked her to invoke the Fifth 
Amendment because he hoped the tactic would make him appear innocent. In re Lowry, ___ A.3d ___, 2013 
WL 5495297 (Vt. 2013). 
 

 
SOME MORE INTERESTING CASES 

 
 
The following interesting cases were brought to my attention by Tom Vick and Melissa F. Brown. G.L.S. 
 
GEORGIA COURT OF APPEALS UPHOLDS A $50K VERDICT FOR BREACH OF PROMISE TO 
MARRY 
 
Kelley v. Cooper, __S.E.2d__, 2013 WL 6133867 (Ga. Ct. App. Nov. 22, 2013) 
 
Boyfriend and Girlfriend moved in together in 2000, Girlfriend gave birth to a child thereafter. In 2004, Boy-
friend proposed marriage and Girlfriend accepted. Id. at *1. Without marrying, the couple continued to live 
together and, at Boyfriend’s request, Girlfriend quit her job to raise the child. Id. After the proposal, Girl-
friend discovered that Boyfriend was in a relationship with another woman that began before Boyfriend’s 
proposal—Boyfriend promised to end the relationship. Id. In 2011, Boyfriend ended the relationship with 
Girlfriend, telling her he wanted to be in a relationship with another woman. Id. Girlfriend sued Boyfriend 
alleging breach of a contract to marry and fraud. Id. The trial court found for Girlfriend on her claims and 
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awarded $43,500 in damages plus attorney’s fees. Id. On appeal, Boyfriend argued that Girlfriend could not 
maintain a fraud action because any promises he made were based on future acts. Id. at *3. The court rejected 
Boyfriend’s argument and awarded Girlfriend $50K, concluding, among other things, that Boyfriend’s rela-
tionship with the other woman at the time he proposed to Girlfriend evidenced an intent not to marry Girl-
friend when he made the proposal. Id. 

     
 
SPOLIATION, EVEN IN BAD FAITH, DOES NOT MANDATE DISMISSAL 
 
Hawkins v. Coll. of Charleston, 2:12-CV-384-DCN, 2013 WL 6050324 (D.S.C. Nov. 15, 2013) 
 

Student suffered from cystic fibrosis and depression. Id. at *1. After other students complained of Stu-
dent’s behavior, College evicted Student from student housing causing him to lose his scholarships and to 
withdraw from school. Id. In February 2010, Student contacted the ACLU regarding a possible discrimination 
action. Id. at *1, 3. Student then deleted content pertinent to his proposed lawsuit from his Facebook account. 
Id. at *1-3. In February 2012, Student filed a lawsuit against College. Id. at *1. After he filed suit, Student 
deleted content pertinent to the pending litigation from his Facebook account. Id. at *3. College filed a motion 
to dismiss based on Student’s spoliation of evidence before and after the Student filed the suit. Id. at 1.  
 The court rejected the College’s request. First, the court determined that Student’s spoliation of evidence 
before he filed suit, although constituting culpable conduct, was not done in bad faith and that the Facebook 
postings, although relevant to the litigation, were not so central to the case that the spoliation denied College 
the opportunity to adequately defend itself. Id. at 4-5. The court found Student’s later incidents of spoliation 
more troubling because the student clearly exhibited bad faith. Id. at 5-6. Regardless, the court concluded that 
College had considerable other evidence to support its claims. Id. at 6. Therefore, the dismissal sanction was 
too extreme. Id. Instead, a lesser sanction such as an adverse inference was more appropriate. Id. 
 

 
COLUMNS 

 
 

THE CLARITY OF EXPERT TESTIMONY 
By John A. Zervopoulos, Ph.D., J.D., ABPP1 

 
The clarity of expert testimony is a key, albeit underused, measure of the quality, if not reliability, of that 

testimony. Unclear testimony creates problems for lawyers and the court and allows experts to be less ac-
countable for their assertions. For example, mental health testimony can be confusing, ill-defined, even 
opaque. Many psychology methods and issues are difficult to understand: test score interpretation; test relia-
bility; the quality of research findings; application of those findings to issues in the case. Further, the mean-
ings of many psychology-related terms—self-esteem, trauma, anger, addiction—too easily comingle with 
their own everyday meanings. And experts heighten the problem when they don’t show adequate, reasoned 
connections between their data and their conclusions and opinions. Fortunately, a Daubert-type reliability 
factor addresses these concerns: “[T]he clarity with which the underlying scientific theory and technique can 
be explained to the court.” See Kelly v. State, 824 S.W.2d 568, 573 (Tex. Crim. App. 1992) (a pre-Daubert 
case cited in Robinson that lists several factors mentioned in Daubert-Robinson caselaw as measures of relia-
ble expert testimony). 

The clarity of expert testimony is not explicitly highlighted in Daubert-Robinson caselaw. But recall that 
both cases emphasize that their listed reliability factors—peer review and publication, general acceptance in 

1John A. Zervopoulos, Ph.D., J.D., ABPP is a forensic psychologist and lawyer who directs PSYCHOLOGYLAW PARTNERS, a forensic 
consulting service to attorneys on psychology-related issues, materials, and testimony. He also authored an ABA-published book, 
Confronting Mental Health Evidence: A Practical Guide to Reliability and Experts in Family Law. Dr. Zervopoulos is online at 
www.psychologylawpartners.com and can be contacted at 972-458-8007 or at jzerv@psychologylawpartners.com. 
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the relevant field, error rate of the technique used, whether the technique has been or can be tested, the extent 
to which the technique relies on the subjective interpretation of the expert—are “nonexhaustive”; the trial 
judge may also consider other measures of reliability. That is, the factors are not checklist items that must be 
satisfied for admissible testimony. Rather, the factors guide the trial judge, in his or her gatekeeper role, to 
determine whether the proffered expert testimony is reliable, or trustworthy, evidence.  

The clarity factor makes sense. If an expert cannot explain her reasoning clearly, how can the court de-
termine whether the testimony is reliable? State and federal caselaw—as well as Rule 702 of the Federal 
Rules of Evidence—emphasize that the trial judge cannot rely merely on an expert’s qualifications or unsup-
ported assertions to admit the testimony. Gammill v. Jack Williams Chevrolet, Inc., 972 S.W.2d 713, 726 
(Tex. 1998). But even if the judge admits arguably unreliable testimony, you should still press the expert to 
clarify the bases of her opinions. The key question, “How do you know what you say you know?” will force 
such clarification. If it doesn’t, keep asking until you are satisfied. On direct, this strategy will burnish your 
expert’s testimony; on cross, it may expose the opposing expert’s weaknesses. Then in your ensuing legal 
arguments, invoke the clarity factor when you summarize the strengths or weaknesses, if not admissibility, of 
the expert’s testimony. 

Several cases highlight the importance of clearly-explained testimony:  
• Though the trial court, in an abuse case, qualified the expert, and the expert “was able to explain her 

methodology with sufficient clarity,” the appellate court concluded that the trial court erred in allowing her to 
testify because she did not establish a sufficient foundation for the reliability of her opinion. The expert 
“could make only vague references to the literature” . . . “and she did not appear to understand the concept of 
the potential rate of error of the technique.” In addition, the expert could not elaborate on the extent to which 
her methods were generally accepted by the scientific community. See Escamilla v. State, 334 S.W.3d 263, 
269 (Tex. App.–San Antonio, 2010, pet. ref’d). 

• “The gap in [the expert’s] analysis was his failure to show how his observations, assuming they were 
valid, supported his conclusions . . ..” Gammill v. Jack Williams Chevrolet, 972 S.W.2d 713, 727 (Tex. 1998). 

• “It is incumbent on an expert to connect the data relied on and his or her opinion and to show how that 
data is valid support for the opinion reached.” Whirlpool v. Camacho, 298 S.W.3d 631, 642 (Tex. 2009). 

In sum, insist on clear, understandable expert testimony to establish the testimony’s limits, to expose the 
reasoning that underlies the testimony, and to provide the trial judge with a sensible basis for his or her rul-
ings. 

     
 

DIVORCE CHECKLIST 
By Christy Adamcik Gammill, CDFA1 

 
Many think that signing the divorce papers is finally the end of the strenuous process, when in reality it is 

just the beginning of it. Divorce is not only emotionally difficult, but also has its financial nuances. Below are 
a checklist of the most common, and often most difficult tasks you are faced with once you begin your new 
life. Having a team of professionals to help guide you through your transition away from married life is essen-
tial to protecting your financial future for you and your family. Most importantly those professionals will help 
you conquer this list.  

 
1. Financial Planning 

• Review your financial goals with your advisor, including an updated cash flow analysis 

 

 

1 This article is provided by Christy Adamcik Gammill. Christy Adamcik Gammill offers securities through AXA Advisors, LLC 
(NY, NY, 212-314-4600), member FINRA, SIPC.Investment advisory products and services offered through AXA Advisors, LLC, an 
investment advisor registered with the SEC.  Insurance and annuity products are offered through AXA Network, LLC. CBG Wealth 
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2. Banking / Brokerage / Advisory Accounts  

• Update your accounts by notifying the appropriate entities of account authorization changes and 
your name/address change, including banks, schools, utilities, and insurance companies 

• Sign and execute the processing of any forms necessary to change the account registrations 
• Name Change - obtain new Social Security card, Driver’s License, credit cards, passports etc. 

 
3. Revise/transfer titles on personal assets - House(s), Automobile(s), Boat, and Other Non-Financial 

Assets 

4. Retirement Plans/Accounts 

• Qualified Domestic Relations Order or “QDROs” these pertain to qualified plans such as 401(k)s, 
403(b)s, Pensions, Profit Sharing Plans, Keogh’s, and Money Purchase Plans 
o Submit certified original QDRO along with necessary pages of your divorce decree to the re-

spective company for approval. Once the QDRO is approved you will receive a letter stating 
it is in good order (or not).  

o Once the plan administrator processes the QDRO, a new shell account is setup within the com-
pany’s plan for the benefit of the non-employee spouse and the percentage or dollar amount 
awarded is transferred into the new account. 

o Once the funds have been divided and deposited into Alternate Payee’s account, he or she will 
receive documents via mail or e-mail to rollover or distribute the funds once the account has 
been segregated. 

o If you haven’t begun working with a financial advisor, you may engage one to aid you in this 
process 

• Non-Qualified Plans- includes but not limited to: IRAs, SEP IRAs, Simple IRAs, Roth IRAs, and 
Annuities 
o The holding firm or brokerage account will typically require their own papers and/or a letter of 

instruction from the original account holder to divide or transfer the account into someone 
else’s name. 

o Annuities can be complex and the implications of a transfer or ownership should be carefully 
evaluated before assigning to another party or transferring to an ex-spouse*.    

o Be certain to obtain tax advice regarding consequences of transfers and liquidations of non-
qualified plans. These will have a cost basis that will be important to keep track of in the fu-
ture. 

o The brokerage firm will typically have its own IRA Rollover/Distribution Form to transfer 
funds incident to divorce. Your ex-spouse will need to sign the forms, and you will need to 
provide certain necessary pages of your decree to the brokerage forms.  It is recommended to 
have these papers ready to go at prove up of the divorce. 

• Follow up diligently on your Divorce Transfer Paperwork to ensure it is moving along and properly 
processed.  

5. In Health, Life, and Other Insurance 

• COBRA—allows you to stay on your ex-spouse’s employer sponsored health insurance up to 36 
months after divorce. The will premium will be equal to 102% of current Employer cost, which 
may be a temporary solution to finding private health insurance. Stay informed of changing 
health care laws and options. 

• Private Health Insurance—consult with a health insurance broker who will spend time helping you 
in regards to medical conditions, premiums, physicians, and deductibles.  
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• Life Insurance: You will want coverage at least equal to present value of future stream of payments 

of Child Support and Alimony or Property Settlement/distribution. You will also want to update 
beneficiaries on policies owned by you.  

• Property/Casualty Insurance: This is a great time to shop your existing/new coverage for auto, um-
brella and homeowners/renters insurance. 

6. Social Security 

• You may be eligible for up to 50% of your ex-spouse’s Social Security Retirement Benefit if you 
were married for 10 years or longer. If you are unmarried, your benefit would be the greater of 
100% of your own benefit, or 50% of your ex-spouse’s benefit at full retirement age. The earliest 
non-widow retirement benefit may be as early as age 62 and will have an applicable benefit re-
duction and may be permanently reduced. 

7. Real Estate 

• If you or your ex-spouse is required to re-finance the mortgage or take your name off of the mort-
gage, you will want to work with your attorney to get the appropriate documents signed and exe-
cuted. 

8. Wills and Trusts 

• Update plans for your estate. Wills, Trusts, and Powers of Attorney will need revising. 
• If you have minor children: Special trusts need to be created for certain assets such as IRAs and 

some annuities. You may also need to revisit guardianship choices. 
 

 9.  Mortgage  

• Review options with Mortgage Planner regarding qualifying for a new home purchase or the re-
finance of a current home·         

• Determine if vacating spouse will be compensated and how this will be structured/what types of 
loan programs are available.·       

• If child support and/or alimony will be used for qualifying for new loan discuss current lender 
guidelines with a Mortgage Planner 
 

10.  Professional Team of Advisors  

Build a team of people to help you work through financial issues 

Family Law Attorney – Team Leader: Custody, Property and Alimony expert; preparation and exe-
cution of legal documents. Will oversee timely payments on financial obligations or cooperation in 
the signing of any of the aforementioned documents  
Financial Advisor – partners with other experts during your divorce; post-divorce financial planning 
and asset management and risk management. If you did not have the primary relationship with your 
advisor during your marriage, you may consider interviewing one of your own.  
CPA – income tax preparation and analysis for current and future personal and business tax returns; 
returns may be particularly complicated during the year of divorce 
Estate Planning Attorney – new wills, trusts; see through trust if you have minor children 
Health Insurance Broker & Mortgage Broker - assist in the areas above 

 
*it is recommended that you seek advice from a financial professional before making any changes to an annu-
ity contract and you consult your tax advisor as well. 
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Admissions: Are They Underused or Antiquated?  

By Jeff Coen1 
 

 There are many resources in your discovery tool box that you pull out and use in varying degrees in fam-
ily law matters. The first decision in mapping out your discovery goals should be the scope of your discovery, 
and the second should be the discovery instrument to use. Since the “new” discovery rules were promulgated 
by the Supreme Court in the mid-1990s, the use of requests for admissions has declined by many family law 
practitioners, either from misunderstanding or unfamiliarity. Hopefully this ”byte” will address some of the 
issues regarding the use of admissions and their limitations, leaving a better understanding of what requests 
for admissions can and cannot accomplish in your discovery and trial plan. 
 
I. SOME BASICS 
 Texas Civil Rule of Procedure 198.1 Request for Admissions has been an integral part of our pre-trial 
discovery since the original rules of procedure were adopted by the Texas Supreme Court 70 years ago. As 
with most of our state’s discovery rules, admissions were adopted wholesale from the federal rules. There has 
been little substantive change from the original rule.  
 The overriding intention of admissions is to simplify the trial by eliminating matters not really in contro-
versy, and has the effect of shifting to the opposition the burden of denying under oath, or admitting, or ex-
plaining the inability to either deny or admit the requested matter.2 Prior to the explosion of technology, i.e. 
back in the days before word processing and electronic scanning, admissions provided the ability to get your 
simple, but sometimes difficult or expensive to prove, evidence before the trier of fact.  
 The rule literally requires the recipient of the request to “admit” or “deny” the truth of any matter within 
the scope of discovery. These include statements of opinion, facts, or the application of facts to the law. Addi-
tionally, a party opponent can be made to admit or deny the “truth” of any document and therefore its admis-
sibility without objection.  
 Failure to respond to a request for admission is an absolute judicial admission without the need to obtain 
a ruling from the court. The admitted requests are admissible as a matter of law.3  
 
II. GOD (AND THE TEXAS SUPREME COURT) PROTECTS THE NEEDY, NOT THE GREEDY 
 You can’t force your opponent (even a pro se) to admit to everything, even if they fail to answer and the 
answers are deemed admitted as a matter of law. The Texas Supreme Court has said that requests are a “tool 
not a trapdoor” to snare the unwary.4 Many have tried the bridge too far approach to admissions in the hope 
that deemed admissions will have the effect of proving up not just the necessary facts, but the legal theories of 
their case as well.5 
 The vast majority of appellate cases on admissions deal with the failure to answer and the effect of an 
overreaching admission. You can request the admission of fact questions such as time, location, effect, quanti-
ty or quality or any other question in dispute of a factual nature. Recently, in a termination case, the state 
asked the parents to admit or deny that removal of the children from the grandmother would emotionally harm 
them (opinion); that having the children remain in the grandmother’s possession would be in their best inter-
est (opinion or application of fact to law); that the children said that they want to live with the grandmother 
(fact); that the parents had not provided support, been to school or medical appointments; and provided no 
clothing for the children (all facts).6   
 

1 Jeff Coen is a board certified family law attorney, former family court associate and district judge and full time mediator/arbitrator in 
North Texas. He can be reached at jeffco@airmail.net or 214-748-9211. 
2 Davis v. Battles, 185 S.W.2d 177, 179 (Tex. Civ. App.–Dallas 1944), cert. question, 186 S.W.2d 660 (Tex. 1945) 
3 Marino v. King 355 S.W.3d 629, 632 (Tex. 2011) 
4 U.S. Fed. Guar. Co v. Goudeau, 272 S.W.3d 603, 610 (Tex. 2008) 
5 9 deemed admissions on best interest, 27 on change in circumstances, 25 on malicious prosecution, and 3 on child support, attorney 
fees and exemplary damages, with none sought to discover information, were too much for the Supreme Court in a modification of 
custody action when mother was pro se. Wheeler v. Green, 157 S.W.3d 439,443 (Tex. 2005)  
6 In re A.I.T-A, 2013 WL 5967029 (Tex. App.—Fort Worth 2013, no. pet. h.) (mem. op.). 
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 In a characterization case it is improper to frame a request using the terms “community” or “separate” 
such as, admit or deny that Blackacre is community property. You can ask an admission dealing with the date 
of purchase and origin of funds. The intention of the donor is also a fact or opinion. Even in child support 
cases a request to admit or deny that the children do (or don’t) have extraordinary needs, are not disabled 
(opinion) or even that no arrearages are due under a specific order (application of fact to law) are all proper. 
 The key is to not get greedy with your requests when you assume they will go unanswered. A rule of 
thumb to remember is the difference between a finding of fact and a conclusion of law. Don’t request any-
thing that would properly be listed as a request for a conclusion of law after a bench trial.7  
 Another test is to think about what you could ask the witness on the stand without inviting an objection 
that it seeks a legal conclusion.8 Other evidentiary objections don’t apply. Opinions and hearsay aren’t objec-
tionable in an admission, though either may illicit a denial. Asking a convicted sex offender if it is possible 
that he might sexually re-offend despite all that he has learned in sex offender treatment was held to be simply 
his own opinion. “Is it possible” is an opinion. Unfortunately for Mr. Jackson, subject to his objection, which 
was denied, he answered yes.9  
 Sometimes what would clearly be a fact or opinion has been held to be a legal conclusion. It depends on 
the use of the word or phrase sought to be admitted. Seeking to admit that the calculation of property taxes by 
a taxing authority was merely a “clerical” error was held to be a request for a legal conclusion. The reasoning 
being that clerical error is analogous to deciding whether an error in a judgment could be corrected by a 
judgment nunc pro tunc.10 Use of words that have statutory definitions outside of their common usage should 
be avoided. 
 Wording of the request is all important. Compose your requests carefully. What you want is an admis-
sion of everything possible up to the line, but not crossing over to a legal conclusion.  
 
III. UNDEEMING, AMENDING, OR CLARIFYING ADMISSIONS 
 The most common appellate issues addressing requests for admissions are the withdrawal of deemed 
admissions, and to a lesser extent to amend or clarify the admission after it has been answered. The rule al-
lows a party to withdraw, amend, or clarify an admission: (1) upon a showing of good cause; (2) that the party 
relying on the admission will not be unduly prejudiced; and, (3) that presentation of the merits of the action 
will be served.11  
 Good cause is established by a showing of mistake or accident that was not intentional or the result of 
conscious indifference.12 A mistake or accident is acceptable when there is no evidence of flagrant bad faith 
or callous disregard for the rules. Misdirection of the requests within the OAG’s office was held to be good 
cause.13 But, being too busy with another case and needing a “short trip” to Las Vegas is conscious indiffer-
ence.14 
 The second prong is to show that the party relying on the admission will not be unduly prejudiced. The 
timing of the responses in relationship to the trial is important.15 Other discovery that has occurred in the case, 
such as depositions that place the requesting party on notice has been held to negate undue prejudice.16 Also 
important is the responding party acting diligently and quickly to undeem. Therefore, it is important to act 
immediately if you get notice of deemed admissions. Because the admissions are deemed as a matter of law 
and no other action is necessary, you may not find out until the motion for summary judgment is filed or the 
trial begins. This frequently happens when you are the successor attorney or end up representing a client who 
was previously pro se. At the very least, request that the admissions be withdrawn. Failure to do so waives 

7 Tex. R. Civ. P. Rule 296. 
8 A request that is purely legal and establishes no facts are objectionable. Gaynier v. Ginsberg, 715 S.W.2d 749, 759 (Tex. App.–
Dallas 1986, writ ref’n.r.e).  
9 In re Commitment of Jackson, 2013 WL 5874446, *2 (Tex. App.—Beaumont 2013, no pet. h.) (mem. op.). 
10 Ft. Bend Cent. Appraisal Dist. v. Hines Wholesale Nurseries, 844 S.W.2d 857, 858 (Tex. App.–Texarkana 1992, writ denied). 
11 Tex. R. Civ. P. Rule 198.3. 
12 Marino, Supra. 
13 Salazar v. Collins, 255 S.W.3d 191, 196 (Tex. App.–Waco 2008, no pet.). 
14 Gordon v. Brunig, 2010 WL 1999313, *4-5 (Tex. App.–Fort Worth 2010, pet denied) (mem. op.). 
15 Rodriquez v. Kapilivsky, 2012 7849308, *3 (Tex. App.—Corpus Christi 2012, no pet.) (mem. op.) (even a month before trial was 
adequate time for the party relying on the deemed admissions to obtain more discovery). 
16 Wal-Mart Stores v. Deggs, 968 S.W.2d 354, 356-357 (Tex. 1998). 
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any appellate review.17 

The final prong of the test is to show that the merits of the case are served (sometimes referred to as sub-
served). This is where the bridge too far argument is generally made. If the deemed admissions go to the heart 
of the issues and will prevent a fair and complete trial, there are constitutional issues akin to the death penalty 
sanctions under Texas Rule of Civil Procedure 215. If you have framed your admissions seeking only facts 
and opinions you can argue that the case can still be fairly tried, even if on a summary judgment. 
 
IV. REQUESTING ADMISSION OF DOCUMENTS  
 Perhaps the most underused aspect of requests for admissions is to obtain from your opponent an admis-
sion that documents to be used at trial are admissible. This is where timing of the request is important. There 
is no limitation on the number of individual requests. Once the documents that may be introduced are known, 
requests for admissions regarding the genuineness of the documents are appropriate. Each document should 
have its own request for admission. You do not have to attach the document to the request if it has been pre-
viously produced in discovery. Reference to the document by title and, if Bates stamped, by number is suffi-
cient. 
 There are many specific instances where use of admissions can be a time and money saving method to 
obtain the admissibility of evidence. Routinely, bank records are an issue. The two most used methods of 
proving your client’s bank records are to obtain a business records affidavit or have your client adopt them as 
his/her own business records. In the first instance, banks have protections against unwanted subpoenas and 
they are now charging for time spent in assembling the records. Having your client adopt the bank accounts as 
his/her own can be problematic depending on the judge.18  
 Why not have the other side admit that the bank records are genuine? The rule specifies that the party 
responding must use good faith in answering. The lack of information or knowledge is not a proper response 
unless a “reasonable inquiry was made but that the information known or easily obtainable is insufficient to 
admit or deny.” It is hard to argue that joint bank records, children’s school records, children’s medical rec-
ords and anything easily available to the other party cannot be known with reasonable inquiry. Review of 
governmental records (before the world wide web existed) was considered to be a reasonable inquiry by a 
defendant regarding his driving license record.19 So too was a request to admit the truthfulness of a transcrip-
tion of a deposition of the party from whom the request was sought.20 
 There are few reported exceptions. Even the 5th amendment privilege has been held inapplicable to re-
quests for admission because the answers may not be used in any other action pursuant to limitation in the 
rule itself.21 However, a request for admission cannot be used in a manner that inquires into what a testifying 
expert would opine or the basis of his/her testimony. That can only be done by other discovery methods.22  
 For instance, a child’s therapist may be both a fact witness as well as an expert. A request to admit or 
deny a child’s outcry to a therapist, in whatever capacity, must be answered as it requires only a review of the 
therapist’s notes or other easily obtainable information. There may be a lot of legal squirming in a refusal to 
answer such a request, but the only legal test is reasonable inquiry.    
 Another reason to use a request for admission regarding documents is the penalty that must be assessed 
by the court if the responding party denies the request and it is thereafter proven.23 The trial court must grant 
fees and costs to prove the evidence that was denied unless it finds that: (1) the request for admission was 
held objectionable pursuant to Rule 193, (2) the admission sought was of no substantial importance, (3) the 
party failing to make the admission had a reasonable ground to believe he might prevail on the matter, or (4) 

17 Surber v. Keller, 1999 WL 636653, *2 (Tex. App.—Dallas 1999, no pet.) (mem. op.) (filing responses late is not a request to with-
draw deeded admissions). 
18 Bell v. State, 176 S.W.3d 90, 92 (Tex. App.–Houston [1st Dist.] 2004, no pet). 
19 McPeak v. Texas Dep’t of Public Safety, 346 S.W.2d 138, 140 (Tex. Civ. App. –Dallas 1961, no writ).   
20 Fireman's Fund Ins. Co. v. Commercial Standard Ins. Co., 490 S.W.2d 818, 825 (Tex. 1972). 
21 In re Ferguson, 2013 WL 941802, *3 (Tex. App.—Houston [1st Dist.] 2013, no pet). 
22 In re Commitment of Young, 410 S.W.3d 542, 549 (Tex. App.—Beaumont 2013, no pet. h.) 
23 Tex. R. Civ. P Rule 215.4(b). 
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there was other good reason for the failure to admit.24 The costs of time and expense in proving up documents 
could be substantial. 
 
IV.  PROCEDURES 
 The procedures are straight forward and long established. Requests are timely if sent out no later than 
thirty (30) days before the end of the discovery deadline in your case. They must be served on the opposing 
party like any other discovery. Admissions may only be used against the party marking the response, but the 
rule of parties and respondent superior apply.25 
 Admissions once made are judicial in nature and the party making them may not offer controverting evi-
dence. But at trial or in summary judgment proceedings you must be vigilant and object to the attempt to in-
troduce evidence to the contrary. Failure to object to such attempt is a waiver of right to rely on the conclu-
siveness of of the admission and places the contested issue back before the court.26  
 Although admitted requests are judicial admissions, they must be placed in the record. If there is a quali-
fication or clarification, the court must rule on the sufficiency of each contested matter. Where all are offered 
at once, but only some of the responses are admissible, it is the burden of the court or the objecting party to 
sort out the admissible from the inadmissable evidence.27  
 Responses to admissions are always deemed admitted if not timely answered. Even if responses are due 
after the discovery deadline, failure to file a motion to withdraw the deemed admissions will waive any de-
fect.28 
 Contradictory admissions, even if admitted raise nothing more than a fact issue for the court. Be careful 
when drafting large numbers of requests. Where one admission establishes a fact and another establishes the 
opposite, you can’t rely on one, but not the other.29 Requests should be grouped by trial issue or category to 
avoid duplication and conflict.  
 
V.  CONCLUSION  
 Admissions if used judiciously can be a valuable tool. Their use is more tailored to narrowing and 
streamlining the trial rather than obtaining discovery information. Perhaps because they are thought of more 
as a discovery tool rather than a trial strategy aid, their use in family law matters is declining in popularity.  
 It is often hard to envision the use of admissions in a family law matter where there are few bright lines 
and many shades of gray. But, when effectively used they can tilt the trial to your benefit. Most important, a 
request that is admitted as a judicial admission may not be refuted for any reason. Evidence contrary to the 
admitted response is not permitted. That can be vitally important to your case particularly if you are under 
strict time limits.  
 Trained as a civil lawyer I used them extensively in commercial litigation, particularly in promissory 
note litigation. Though not always successful, I did once obtain a separate property residence of the husband 
for the wife. The admissions stating that the home was purchased during the marriage with the husband’s 
earnings from his plumbing business were deemed admitted and the trial judge refused to allow any contrary 
testimony by the husband even though there was a deed to the husband predating the marriage. The court 
awarded the residence to my client and plumbing business to the husband.30 It was hard to feel much sympa-
thy for him as he had been looting the community business for years.   
 If you aren’t using requests for admissions in your practice, take a minute and think through circum-
stances where they benefit your case. When used correctly and in moderation they can be very effective litiga-
tion tools. 

 
 

24 Peralta v. Durham, 133 S.W.3d 339, 341 (Tex. App. – Dallas 2004, no pet). 
25 Wal-Mart Stores v. Deggs, Supra. 
26  Houston First Am. Sav. v. Musick, 650 S.W.2d 764, 769 (Tex.1983). 
27 Humble Sand & Gravel v. Gomez, 48 S.W.2d 3d 487, 506 (Tex. App. – Texarkana 2001), reversed on other grounds, 146 S.W.3d 
170 (Tex. 2004). 
28 In The Interest of M.M.H., 2002 WL 1279543, *2 (Tex. App. – Dallas 2002, no pet. (mem. op.). 
29 Luke v. Unifund CCR Partners, 2007 WL 2460327, *4 (Tex. App.–Fort Worth 2007, no pet.)(mem. op.). 
30 His attorney failed to file a motion to withdraw the deemed admissions, much to my surprise and that of the judge leaving no alter-
native for the court. 
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Introduction 
  We are a country divided on the issue of whether same-sex couples should be permitted to marry. We are 

divided in our opinions, we are divided between our federal and state laws, and we are divided among our 
states. Until June of this year, marriage was defined as a union between one man and one woman under feder-
al law. That definition was declared unconstitutional for federal purposes by the United States Supreme 
Court. However states are still permitted to restrict marriage to opposite-sex couples, and are not required to 
recognize out-of-state same-sex marriage; this “non-recognition” status affects some of the federal benefits 
available to same-sex married couples. While much has been and is still to be written on the issues relating to 
same-sex couples, this paper will focus on the challenges facing same-sex couples, the uncertainty regarding 
family issues such as marriage, parenthood and divorce, emerging challenges and trends, and Texas law in 
light of and in response to the  Windsor and Perry decisions. 

 
I. Federal Law Affecting Same-Sex Couples.  

A. Overview of DOMA, Windsor and Perry. In June, the U.S. Supreme Court announced two pivotal 
decisions addressing the rights of same-sex couples and affecting the Defense of Marriage Act: United States 
v. Windsor2 and Hollingsworth v. Perry.3 Contrary to wishful thinking – these cases neither make same-sex 
marriage legal nor even recognized throughout the 50 states.  

In 1996 Congress passed the federal Defense of Marriage Act (DOMA) which states in pertinent part: 
SECTION 1. SHORT TITLE. 
This Act may be cited as the `Defense of Marriage Act'. 
 
SECTION 2. POWERS RESERVED TO THE STATES. 
…No State, territory, or possession of the United States, or Indian tribe, shall be required to give 
effect to any public act, record, or judicial proceeding of any other State, territory, possession, or 
tribe respecting a relationship between persons of the same-sex that is treated as a marriage under 
the laws of such other State, territory, possession, or tribe, or a right or claim arising from such re-
lationship. 
 
SECTION 3. DEFINITION OF MARRIAGE. 
…In determining the meaning of any Act of Congress, or of any ruling, regulation, or interpreta-
tion of the various administrative bureaus and agencies of the United States, the word `marriage' 
means only a legal union between one man and one woman as husband and wife, and the word 
`spouse' refers only to a person of the opposite sex who is a husband or a wife. 

(Emphasis added) 
Section 2 permits states to disregard same-sex marriages performed in another state, and Section 3 defines 

marriage for federal purposes as a union between a man and a woman.  In addition to this Federal Act, several 
states have adopted their own versions of Section 3 (referred to as “Mini-DOMAs”) limiting marriage to un-
ions between opposite sex couples.  

1 Lynn Skipworth Hunt is a founding partner of Hunt Ham, PLLC, a family law firm located in downtown Dallas. Lynn can be 
reached at 214-367-6103 or at Lynn@hunthamlaw.com.  
Merissa Kogutt is an associate at Hunt Ham, PLLC. Merissa can be reached at 214-367-6103 or Merissa@hunthamlaw.com. 
2 United States v. Windsor, 133 S. Ct. 2675 (2013).  
3 Hollingsworth, et. al. v. Perry¸ 133 S. Ct. 2652 (2013). 
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B. Supreme Court Decisions. Windsor resolved the status of same-sex marriages under federal law, but 

only for some – those couples residing in states that recognize such marriages. While it did indeed declare the 
federal Defense of Marriage Act unconstitutional – it did so only in part. Section 3 of the Act, which defines 
marriage as a union between a man and a woman, was declared unconstitutional for federal purposes. Section 
2 of the Act, which gives states the freedom to elect how they treat same-sex marriages, was not addressed by 
the Court and so remains the law of the land. Therefore legally married same-sex couples living in states that 
recognize their marriages are now married for federal purposes, but same-sex married couples living in states 
that do not recognize their marriages may be treated as married by some federal government agencies and 
unmarried by other agencies and by their state government. The application of the Windsor decision and the 
resultant lower court, state court and federal agency rulings are creating a constantly evolving legal quagmire 
and sometimes more questions than answers at this point.   

While Perry had the effect of declaring California’s Proposition 8 (California’s Mini-DOMA) unconstitu-
tional, it did so on legal procedural grounds. A federal district court in California had declared Proposition 8 
unconstitutional; the Supreme Court determined that neither the district court nor the lower circuit court had 
authority to reverse that decision and therefore the district court’s ruling must stand. Perry’s impact on other 
states with Mini-DOMA provisions is therefore merely instructional or symbolic; it has no effect on the con-
stitutionality of other states’ statutes.   
 The states that permit same-sex marriages are referred to in this paper as Celebrating States, and the 
states that recognize same-sex marriages are referred to as Recognizing States; those that do not are Noncele-
brating or Nonrecognizing States. The state where a couple is married is referred to as the State of Ceremony, 
and the state where a couple lives is called the State of Residency. 
 C. Federal Benefits of Marriage. Over 1,100 federal statutes involve marital status. Among them are 
income, gift, and estate tax, immigration, social security, Medicare and Medicaid, veteran’s spousal benefit, 
health insurance and related plans, IRA rollovers, employee benefits, retirement benefits, HIPPA and CO-
BRA. Originally it appeared that the Windsor ruling would only affect those married couples residing in Rec-
ognizing and Celebrating States however, since June various federal agencies, including the Internal Revenue 
Service, have extended benefits to same-sex married couples residing in Nonrecognizing States. The table 
below provides a quick look at the availability of some of the more commonly used federal benefits. For a 
more thorough understanding of federal benefits now available to same sex married couples, a  good first step 
is the Lambda Legal’s website subpage “After DOMA, What it Means for You”, which contains links to pub-
lications addressing the availability of benefits in greater detail. A recent paper written by Tracey Wallace and 
Jennifer Pizer entitled After DOMA Decision: Reflecting and Looking Forward, reviews all federal benefits 
and their applicability in Nonrecognizing states after Windsor. For a good review of tax and estate planning 
issues, see the following article written by Charles Pulman and Alan Davis entitled, Same-Sex Marriages –
Federal Tax Law after Windsor and Revenue Ruling 2013-17.   
 

Federal Benefits Available for Same-Sex Married Couples After Windsor 
Benefit   Recognizing States Nonrecognizing States 
Joint filing status Yes Yes 
Married filing separate status Yes Yes 
Community Income Yes No 
§ 1041 non-tax treatment Yes Yes 
§71 Alimony/CS Yes Yes 
Interspousal transfers Yes Yes 
Unlimited marital deduction Yes Yes 
Gift splitting Yes Yes 
Lifetime exemption Yes Yes 
Portability Yes Yes 
Step-up in basis Yes Maybe/no for cmty prop. states 
Social Security survivor benefits Yes No 
Spousal SSDI benefits Yes No 
Veteran’s survivor Yes Yes, but some Nat’l Guard must 

apply at a federal base. 
Veteran’s benefits Yes Not if you traveled to a Celebrating 

state just to get married 

http://www.westlaw.com/find/default.wl?ft=Y&db=0001048&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2031427236&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2031427236&HistoryType=F
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Worker’s compensation survivor Yes No 
Healthcare  Yes, under ACA Yes, Under ACA 
Immigration – green card for spouse Yes Yes 
Employer provided retirement plan 
survivor 

Yes Yes if ERISA, No if not 

Bankruptcy status as spouses Yes Unclear since state law controls 
property issues 

Medicare Yes No 
FMLA for non-federal jobs Yes No/depends on employer 
FAFSA Yes Yes 
 
II. State Law Affecting Same-Sex Couples 

A. Status of State Laws. Windsor recognized and confirmed the right of the states to make their own 
laws governing marriage and did not set any kind of nationwide standard or requirements for these laws.  
Same-sex marriage is not afforded full faith and credit because of the intact DOMA Section 2. Therefore the 
patchwork of marital laws remains, and conflicts among these laws are especially troubling for same-sex cou-
ples. Some states permit couples of the same sex to lawfully marry, some states permit same-sex couples to 
enter into a civil union or a domestic partnership (which may or may not confer the same benefits of mar-
riage), but most states currently forbid same-sex marriage by statute, constitutional amendment, or both.  
Some states recognize a lawful marriage celebrated in another state regardless of the sex of the partners and 
some do not, some states give civil unions the status of marriage and some do not. Most states that do not is-
sue marriage licenses to same-sex partners also do not recognize the lawful unions of same-sex partners per-
formed in a another state. So, not only can same-sex couples not marry in most states, but couples who may 
be lawfully married in one state may be nothing more than roommates in another.   

This presents a huge problem for couples residing in states that do not recognize their marriages. For ex-
ample, even though Billy and Bob Harris were issued a license, were officially married by a person authorized 
to do so, at a ceremony witnessed by all their friends and family in New York, when they move to Pennsylva-
nia for some (but not all) purposes it is as if it never happened. They are no more married than they were be-
fore the festivities. So what is the status of the home they bought, the retirement accounts they have accrued, 
the debts they owe, and the children they have? Very difficult questions, which Windsor and Perry do not an-
swer.   

Currently there are 16 states (plus Washington, D.C) which are both Celebrating States and Recognizing 
States: California, Connecticut, Delaware, Hawaii*, Illinois*, Iowa, Maine, Maryland, Massachusetts, Minne-
sota, New Hampshire, New Jersey, New York, Rhode Island, Vermont, Washington and the District of Co-
lumbia. Hawaii and Illinois have recently passed statutes permitting same-sex marriage; Hawaii’s statute 
permits marriages beginning December 2, 2013 and the Illinois statute goes into effect June 1, 2014 (howev-
er, legislators in Illinois are trying to move it up to February). New Mexico could be called an Emerging State 
since there is no statute forbidding or permitting same-sex marriage, discussed in further detail below.   

B. The Newest Celebrating States. New Jersey, Hawaii, and Illinois have very recently approved mar-
riage for same-sex couples. The paths to permitting same-sex marriage in these states are instructive and in-
teresting as the trend toward gender blind marriage grows; particularly following the Windsor and Perry deci-
sion.  
• New Jersey – On September 27, 2013, state court Judge Mary Jacobson granted a summary judgment 
allowing high school sweethearts Cindy Meneghin and Maureen Killian, who have been a couple for 39 
years, to get married. The state of New Jersey had until October 21, 2013 to appeal, which Governor Chris 
Christie vowed he would do – and then he didn’t making New Jersey the 14th state to permit same-sex mar-
riage.4 Governor Christie was re-elected by a landslide two weeks later.  
• Hawaii – Hawaii was the 15th state to approve same-sex marriage. Ironically, the state that initially 
prompted DOMA and its state progenies in the 1990’s finally approved same-sex marriage in 2013. Governor 
Neil Abercrombie began a special session on October 28th to try to pass a same-sex marriage bill. After 12 

4 Garden State Equality et. al. v. Dow et. al., L-1729-11 (Sup. Ct. NJ, 2013).  
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hours of debate with some 1,800 people signed up to testify at a Senate committee hearing on October 29th, 
the Senate Judiciary Committee passed the bill authorizing same-sex marriage. Dozens of people gathered 
around three televisions in the Capitol rotunda, cheering testimony and singing songs. Governor Abercrombie 
signed the bill into law on November 13, 2013. It will take effect December 2, 2013. Additionally the Hawai-
ian ban against same-sex marriage was being challenged in court in Jackson, et al. v. Abercrombie.5 
• Illinois – As a serious legal challenge to the states’ Mini-DOMA made its way through the court system, 
the Illinois legislature voted to approve a measure legalizing same-sex marriage. The legal fight was notable 
for the lack of interest shown by state officials in defending state law. Shortly after a suit was filed in Cook 
County by 25 couples who were denied marriage licenses, the Cook County Clerk, the Cook County State’s 
Attorney and the Illinois Attorney General all refused to defend the law because they agreed with the plain-
tiffs. Thereafter, Judge Sophia Hall permitted two clerks from other counties to intervene and defend the law. 
When three of the plaintiffs’ minor counts were dismissed, but their primary counts were permitted to go for-
ward, the Thomas Moore Society (representing the defendants) stated their main issue was to provide children 
with a “mom and a dad.”   

Lawmakers made the case moot by passing a bill to legalize same-sex marriage. In February 2013, the 
state Senate approved a same-sex marriage bill that Governor Pat Quinn said he would sign, but the House 
adjourned in May without a vote because backers feared they did not have enough votes to pass. However, on 
November 5, 2013, the Illinois House approved the measure by a vote of 61 to 54. Governor Quinn signed the 
legislation into law on November 20, 2013, making Illinois the 16th state to permit same-sex marriage. The 
measure is scheduled to take effect on June 1, 2014, however lawmakers intend to propose an amendment 
giving effect to the legislation in February. 

C. Pending Challenges to Marriage Ban. The courts of Nonrecognizing States have been busy hearing 
challenges relating to marriage equality. Currently prohibitions against same-sex marriage are being chal-
lenged in the courts of several states with new challenges on the horizon. Some of the noteworthy cases are 
summarized below.  
• Virginia – The federal suit pending in Virginia may be the case that eventually requires the U.S. Su-
preme Court to make a nationwide ruling on marriage equality for same-sex couples.6 Certainly that is the 
belief of attorneys Ted Olson and David Boies, who through AFER (American Foundation for Equal Rights) 
represented the plaintiffs in the Perry case. Olson and Boies vowed that if Perry did not result in a compre-
hensive ban on same-sex marriage prohibitions, they would be back to the Court with a case that would. On 
Monday, September 30, 2013, Olson and Boies announced they had joined the legal team representing Tony 
London and Timothy Bostic (a couple denied a marriage license in Norfolk, Virginia) and Carol Schall and 
Mary Townley (a couple whose California marriage is not recognized in Virginia) in their federal court chal-
lenge of Virginia’s constitutional ban on celebrating and recognizing same-sex marriages.   

Plaintiffs’ First Amended Complaint for Declaratory, Injunctive, and Other Relief, filed on September 3, 
2013, asks the Court for the Eastern District of Virginia to enjoin enforcement of all statutes and constitution-
al provisions that exclude gay and lesbian individuals from access to marriage and that treat legal same-sex 
marriages as null and void. The complaint further seeks to have those laws7 declared unconstitutional. The 
complaint poignantly opens with a cite to Loving v. Virginia8, the 1967 U. S. Supreme Court case declaring 
Virginia’s prohibition against interracial marriage unconstitutional.  

Both couples in the instant case are in long-term committed relationships (25 years for Bostic and Lon-
don and 30 years for Schall and Townley who married in California in 2008). Additionally Schall and Town-
ley are the “parents” of a daughter who, because of Virginia’s ban against same-sex adoptions, Schall (who is 
not the child’s biological mother) is not permitted to adopt. 

Defendants Janet Rainey, state Registrar of Vital Records, and George E. Schaefer, III, Clerk of the 
Court for Norfolk Circuit Court, have filed separate answers defending the constitutionality of Virginia’s 
Mini-DOMA laws. Ann E. Massie, professor of constitutional law at Washington and Lee University in Lex-
ington, Virginia has opined that the Bostic case would indeed be an ideal vehicle to place several constitution-

5 Jackson, et. al. v. Abercrombie, CV11-00734 (9th Cir. 2013).  
6 Timothy B. Bostic et al v. Janet M. Rainey and George E. Schaefer,III; Case Number 2:13-cv-395 pending in the United States 
District Court for the Eastern District of Virginia – Norfolk Division.  
7 Virginia Code §§20-45.2 and 20-45.3 and Article I, § 15-A of the Virginia Constitution 
8 Loving v. Virginia, 388 U.S. 1,12 (1967). 
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al arguments relating to same-sex marriages before the Court. On October 3, 2013, Virginia Attorney General 
Ken Cucinella defended the  same-sex marriage ban because i) religious beliefs (from the 1500s) banned it, ii) 
some dictionaries describe marriage as between a man and a woman, and iii) opposite-sex married couples 
procreate. A month later, Ken Cucinella lost his bid for governor.   

At a hearing scheduled for October 29, 2013, the court was to consider whether to certify the case as a 
class action representing all same-sex couples in the state, and whether Gov. Robert McDonnell and Staunton 
Circuit Court Clerk Thomas E. Roberts should be dismissed as defendants. The final merits of the case are to 
be heard on January 3, 2014. 
• Pennsylvania - In July 2013, plaintiffs (a widow, and 10 couples) filed suit requesting that a federal 
judge prevent state officials from refusing the celebration and recognition of same-sex marriages.9 Governor 
Tom Corbett and Attorney General Kathleen Kane are named in the suit along with three other unnamed offi-
cials. Attorney General Kane refused to defend against the suit because she agrees that the Pennsylvania 
Mini-DOMA is unconstitutional.10 Denying defense motions to dismiss, U.S. District Judge John E. Jones, III 
of the middle district of Pennsylvania has set the case for trial on June 9, 2014. In his ruling, Judge Jones re-
jected the state’s argument that the case should be dismissed pursuant to Baker v. Nelson11 (discussed below) 
because developments in the law over the last 40 years have undercut the significance of that opinion. In his 
ruling, Judge Jones states that when Baker was decided, “governments could lawfully ‘demean [homosexual 
persons’] existence or control their destiny by making their private sexual conduct a crime,’” quoting from 
Lawrence v. Texas.12 John Culhane, a professor at Widener University School of Law, who tracks cases af-
fecting LGBT rights, finds the ruling significant in its lengthy discussion of Baker and Judge Jones’ treatment 
of the evolution in due process and equal protection jurisprudence stating, “What that portends for a decision 
on the merits will be interesting to see.”13 
• Michigan - Two nurses have filed suit challenging a law that bars them from adopting their foster chil-
dren because they are not married and the constitutionality of the states’ laws forbidding them to marry.14 The 
Oakland County Clerk withdrew her motion to dismiss the case because she agrees with the plaintiffs and 
wants them to prevail, but the governor and attorney general do not. They have announced that they are call-
ing controversial sociology professor Mark Regenerus as an expert witness. Regenerus has written a paper 
arguing that children of same-sex parents are less successful and are 35% less likely to progress normally in 
school than their counterparts raised by mixed-gender parents, and that boys raised by lesbian parents are 
more violent. Regenerus is currently the target of a lawsuit in Florida requesting that the University of Central 
Florida, where he is an associate professor, disclose records showing who approved the parenting study and 
its immediate publication without peer review.15  
• Arkansas – In Arkansas the fight for marriage equality is being waged in the ballot box and the court-
house – albeit unsuccessfully so far. The Arkansas Attorney General has on two occasions this past summer 
rejected a proposed ballot measure to repeal Arkansas’ ban on same-sex marriage. The process for placing a 
constitutional amendment on the ballot in Arkansas begins with the attorney general. Until he approves the 
wording of a proposed amendment, its proponents cannot even begin gathering the requisite signatures to put 
the amendment before the voters. On July 12, 2013, Attorney General Dustin McDaniel rejected the wording 
of a proposed amendment and rejected a revised version a month later.   
• New Mexico – New Mexico is the only state in the union without a law that explicitly bans or permits 
same-sex marriage. This ambiguity has been responsible for more than 1,400 same-sex marriages celebrated 
since August when a handful of New Mexico counties began issuing licenses to same-sex couples. And it was 
a pure legal theater in the New Mexico Supreme Court on October 23, 2013, when the Court heard arguments 
from attorneys representing two dozen plus Republican lawmakers arguing that New Mexico law assumes 

9 Complaint for Declaratory and Injunctive Relief, Whitewood, et. al. v. Corbett, et. al., 1:13-cv-01861 JEJ, (Middle Dist. Penn., pet. 
filed July 9, 2013). 
10 http://www.huffingtonpost.com/2013/07/11/kathleen-kane-gay-marriage_n_3579674.html 
11 Baker v. Nelson, 409 U.S. 810 (1972). 
12http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1384514269082&First_Challenge_to_GayMarriage_Ban_Headed_for_Trial 
13 Id.  
14 DeBoer, et. al. v. Snyder, et. al., 12-cv-10285 (E.D. Mich. 2013).  
15 Becker v. University of Central Florida Board of Trustees, 2013-CA-005265-0 (Fla. Cir. Ct., 11/8/2013). 
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that marriage is restricted to a man and a woman - to which New Mexico Supreme Court justices queried the 
Republican group as to why they have tried to introduce measures to ban gay marriage if it is already prohib-
ited by assumption. Justice Charles Daniels asked, “How do you repeal an assumption?” Attorneys for same-
sex couples who married in New Mexico argued that if the law is found to prohibit same-sex marriages, then 
the law is unconstitutional. The State’s position (or at least the issuing counties’ position) is that the current 
law doesn’t permit same-sex marriage, and it is therefore unconstitutional; Attorney General Gary King has 
refused to prohibit counties from issuing marriage licenses to same-sex couples.16  
• Wisconsin – In 2006 Wisconsin voters approved a same-sex marriage ban, and in 2009 the Legislature 
established a domestic partnership registry. On October 23, 2013, the Wisconsin Supreme Court was charged 
with testing the boundaries of the registry without violating the ban. Opponents of same-sex marriage, who 
view the registry as a backdoor to marriage, filed suit claiming the domestic registry violates Wisconsin’s 
Mini-DOMA; those defending the registry argue that it provides much more limited benefits to same-sex 
couples than does marriage and therefore does not violate the Mini-DOMA. This case, like many other state 
suits around the country, pits national conservative groups against national gay advocacy groups. Peter Sprigg 
of the Family Research Council vowed, “For a legislature to pass a domestic partner registry in defiance of 
their constitution is something that can’t go unchallenged.” While Christopher Clark from Lamda Legal coun-
tered that, “This is a far cry from a legal marriage”.17 On October 23, 2013, the Wisconsin Supreme Court 
heard oral arguments and is expected to rule by summer 2014.  
• Nevada – In Sevcik v. Sandoval,18 eight same-sex couples are challenging Nevada laws banning marriage 
for same-sex couples. The lead plaintiffs are Beverly Sevcik, 75, and Mary Baranovich, 77, of Carson City 
who have been together for 42 years, are the mothers of three children, and the grandmothers of four grand-
children. Arguing that after Windsor struck down Section 3 of DOMA, Nevada’s ban has become even more 
harmful to same-sex couples who are now barred from federal benefits that their same-sex counterparts in 
Recognizing States can now enjoy. The brief argues, “As the arbiter of which couples may be married in the 
State, Nevada thus holds the key to access for the sweeping array of spousal rights and responsibilities availa-
ble under federal law, and keeps them locked away from same-sex couples under the marriage ban.”19  

Massachusetts Attorney General Martha Coakley led the filing of an Amici Brief on behalf of Massachu-
setts and 14 other states20 urging the court to strike down the laws that ban marriage in Nevada. Refuting ar-
guments that same-sex marriage has negative effects on society, the brief relies on statistical data on marriage 
rates, divorce rates, and the percentage of out-of-wedlock births in various Recognizing States that show the 
contrary.21 “Our experience in Massachusetts clearly shows that allowing same-sex couples to marry has only 
strengthened the institution of marriage,” the brief contends. Coakley goes on to argue that marriage re-
strictions actually harm families because the legal and social benefits of marriage are denied to same-sex cou-
ples and their children. Speaking on behalf of the 15 states that are signatories, the brief argues, “[T]he states 
favor – and therefore encourage – marriage over transient relationships because marriage promotes stable 
family bonds, fosters economic interdependence and security for members of the marital household, and en-
hances the physical and emotional well-being of both the partners to the marriage and their children…. All of 
these interests are furthered by including same-sex couples [in] the institution.”22 In describing why he signed 
the brief, Beau Biden, Delaware Attorney General, said, “Equality under the law is a founding principle of 
America. Marriage equality is the law of the land in Delaware, but that is not the case in all states. We will not 
all be equal until everyone has the freedom to choose whom to love and whom to spend their lives with.” 

16 Griego et. al. v. Oliver et. al., D-202-CV-201302757 (N.M. 2013).  
17 Appling v. Walker, Appeal No. 2011AP1572 (Wisc. 2013).  
18 Sevcik, et al. v. Brian Sandoval et al., on appeal from the U.S. District Court for the District of Nevada 
19 Plaintiffs-Appellant’s Opening Brief, Sevcik, et al. v. Brian Sandoval et al., 12-17668, (9th Cir. 2013) and Jackson, et. al. v. 
Abercrombie, CV11-00734 (9th Cir. 2013), appeal docketed, Nos. 12-17668, 12-16995, 12-1699, at 18. 
20 California, Connecticut, Delaware, Iowa, Illinois, Maine, Maryland, New Hampshire, New Mexico, New York, Oregon, Vermont, 
and Washington, plus the District of Columbia. 
21 Brief of Massechusetts, California, Connecticut, Delaware, District of Columbia, Illinois, Iowa, Maine, Maryland, New Hampshire, 
New Mexico, New York, Oregon, Vermont, and Washington as Amici Curiae in Support of Appellants, Sevcik, et al. v. Brian 
Sandoval et al., 12-17668, (9th Cir. 2013) and Jackson, et. al. v. Abercrombie, CV11-00734 (9th Cir. 2013), appeal docketed, Nos. 
12-17668, 12-16995, 12-16998.  
22 Id., at 7. 
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• North Carolina – On October 15, 2013, Brenda Clark and Carol McCrory became the first same-sex cou-
ple to be allowed to file an application for a marriage license in a southern state. Buncombe County Registrar 
of Deeds, Drew Resinger, said he would request an opinion from the state attorney general as to whether the 
North Carolina’s ban on same-sex marriage is unconstitutional, thereby permitting him to issue Clark and 
McCrory a license.  
• U.S. House of Representatives. Prior to the Windsor ruling the U.S. House of Representatives, through 
the Republican-controlled Bipartisan Legal Advisory Group (BLAG), was involved in defending DOMA in 
14 federal lawsuits with a cost to U.S. taxpayers of $3 million. On July 18, 2013, Speaker of the House, John 
Boehner, announced that the BLAG would no longer defend DOMA. 

D. Constitutional Issues. Constitutional challenges are being made both to the ban on same-sex mar-
riages contained in the Mini-DOMA’s of Noncelebrating states and to Section 2 of Federal DOMA. Generally 
the challenges in the cases cited above argue that the Equal Protection Clause and The Due Process Clause 
prohibit marriage discrimination.  
 1. Equal Protection and Due Process. The primary constitutional challenges to DOMA statutes are 
that they violate the Equal Protection and Due Process Clauses of the 14th Amendment: 

No state shall make or enforce any law which shall abridge the privileges or immunities of citizens 
of the United States; nor shall any state deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal protection of the laws.23 
 
Opponents of DOMA argue that denying same-sex couples the right to marry is denying them the equal 

protection of the laws. Marriage provides certain legal protections and benefits; same-sex couples in Nonrec-
ognizing states are not afforded those same protections and benefits.  

Supporters of DOMA rely on the 1972 U.S. Supreme Court opinion in Baker v. Nelson24 to claim that 
courts have no subject matter jurisdiction in cases challenging DOMA. Baker held that denying same-sex 
couples the right to marry did not violate the Constitution. In his ruling discussed above, Judge John E. Jones, 
III of the Middle District of Pennsylvania challenged this argument stating that, “The jurisprudence of equal 
protection and substantive due process has undergone what can only be characterized as a sea change since 
1972. The Supreme Court has decided several cases since Baker which demonstrate that it no longer views 
constitutional challenges based on sex or sexual identity classifications as unsubstantial”25 

2. Interstate Travel. It is also argued that DOMA statutes violate the right to interstate travel (granted 
under the Due Process and Equal Protection Clauses by Shapiro v. Thompson26 and under the Privileges and 
Immunities Clauses of the Fourteenth Amendment by Saenz v. Roe27).  

3. Interstate Commerce Clause. The argument is also made that Mini-DOMAs and DOMA Section 2 
violate the Interstate Commerce Clause28 by creating an impediment to the relocation of same-sex couples for 
business and commercial opportunities.   

4. Full Faith and Credit. While DOMA, Section 2 survives, it effectively eliminates the strongest ar-
gument for recognizing legal same-sex marriages performed in other states. It would seem that the writers of 
our Constitution foresaw these problems by enacting Article IV, Sec. 1 of the Constitution – known as the 
Full Faith and Credit Clause, which states, “Full faith and credit shall be given in each state to the public acts, 
records, and judicial proceedings of every other state.”29 Marriage is exactly the type of public act this clause 
was intended to protect. All people legally married in one state - be it to a cousin, to a minor, by common law, 
or in a ceremony performed by a judge, a cleric, a ship’s captain, or an Indian chief – are legally married in all 
states by virtue of this clause. All people except same-sex couples because the surviving Section 2 of DOMA 
exempts same-sex marriages from the requirements of the Full Faith and Credit Clause.     

23 U.S. CONST. amend. XIV, §1. 
24 Baker v. Nelson, 409 U.S. 810 (1972). 
25http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1384514269082&First_Challenge_to_GayMarriage_Ban_Headed_for_Trial 
26 Shapiro v. Thompson, 394 U.S. 618 (1969).  
27 Saenz v. Roe, 526 U.S. 489 (1999).  
28 U.S. CONST. art. 1, §8, cl. 3.  
29 U.S. CONST. art. IV, §1. 

 
 

                                                 

http://www.westlaw.com/find/default.wl?ft=L&docname=CONSTARTIVS1&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000583&wbtoolsId=CONSTARTIVS1&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=USCOAMENDXIVS1&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000583&wbtoolsId=USCOAMENDXIVS1&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1972201001&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1972201001&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1969132967&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1969132967&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999122508&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999122508&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=USCOARTIS8CL3&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000583&wbtoolsId=USCOARTIS8CL3&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=USCOARTIVS1&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000583&wbtoolsId=USCOARTIVS1&HistoryType=F


 22 
The passage of DOMA was in response to the likelihood of the legalization of same-sex marriages in 

Hawaii in the early 1990s. Anticipating an uproar if other states were required to recognize these anticipated 
Hawaiian marriages, Congress passed DOMA including Section 2, a mere statute that specifically limits the 
scope of the Full Faith and Credit Clause of the United States Constitution. Ironically, Hawaii did not legalize 
same-sex marriage, but instead passed its own Mini-DOMA. 

While the states have always had the right to handle matters of marriage and family law within their bor-
ders, the states are limited by the Full Faith and Credit Clause, which requires their recognition of the lawful 
marriages of persons of different races, different religions, different nationalities, of minors, and of first cous-
ins; but not of persons of different sexual orientation -- because of DOMA Section 2. What if DOMA provid-
ed that interracial marriages, or mixed faith marriages did not have to be recognized, would that be an accept-
ed limitation on the Full Faith and Credit Clause?  

E. What’s the Big Deal? - Benefits of Marriage. Why does it matter?  In addition to the emotional sat-
isfaction of making a life-long commitment to love and cherish someone “for better or worse, in sickness and 
in health” and so on; all states provide a framework of laws specific to married couples that provide enumer-
ated benefits – or at least some certainty – in their dealings with each other, their ownership of property and 
their relationship to their children.   

1. Personal.  Aside from the myriad tax and federal benefits afforded married couples; state law also 
imbues married couples with certain rights and duties. For example, married persons often have the duty to 
support each other (to provide necessities); a fiduciary duty to deal fairly with each other, rights as next of 
kin, and the protection of spousal privilege. Opposite-sex spouses and same-sex spouses in Recognizing 
States have these rights by virtue of their marriage licenses; however same-sex spouses in Nonrecognizing 
States do not.  
 In some cases, same-sex couples can use contracts to confer to each other some of these naturally occur-
ring benefits that inure to opposite-sex couples. A medical power of attorney can give a same-sex couple the 
comfort to know that each will have the right to make medical decisions on behalf of the other, and other 
rights and duties can be conferred through the use of a contractual agreement. The use of contracts and legal 
entities to provide what couples cannot get through their marriages is further discussed below. 
 Some personal rights of spouses cannot however be conferred by contract. In a capital murder trial in 
Kentucky, a Nonrecognizing State, Bobby Jo Clary stands accused of capital murder, and the prosecution 
subpoenaed her partner Geneva Case to testify against her. Ms. Case and Ms. Clary were united in a civil un-
ion in Vermont in 2004 (which at the time only performed civil unions not marriages for same-sex couples).30 
Since Kentucky does not recognize their union, the state argued the marital privilege does not apply. Attor-
neys for Ms. Case and Ms. Clary were hopeful that Kentucky’s version of DOMA would be struck down – or 
at a minimum that the attorney general would decide that same-sex couples should be afforded the same privi-
lege as heterosexual couples.   

However, on September 23, 2013, Judge Susan Schultz Gibson rendered an order that Ms. Clary and Ms. 
Case are not entitled to spousal privilege because they never received an actual marriage license even in Ver-
mont. The order continues to state that even though the couple entered into a civil union before marriage was 
an option in Vermont, they never went back to solemnize their civil union into a marriage. Therefore, the 
Judge did not reach the issue of the Constitutionality of Kentucky’s Mini-DOMA.31 However in dictum, she 
opined that, “It is also abundantly clear…..that acceptance of same-sex marriage is growing, and that an in-
creasing number of citizens of this country and this state believe that extension of basic rights taken for grant-
ed by heterosexual couples to same-sex couples will not result in the destruction of civilization, but in the en-
richment of it.”32 When faced with the same issue, a trial court in Maryland (also a Nonrecognizing state at 
the time of the ruling) ruled that a woman did not have to testify against her wife. 
 In the recent case of Obergefell v. Kasich33 an Ohio (Nonrecognizing state) federal judge issued a tempo-
rary restraining order requiring the Ohio Registrar of Death Certificates to list the surviving same-sex spouse 
of a deceased man as his spouse on the death certificate because they were lawfully married in another state.  

30 Commonwealth of Kentucky v. Clary, (Jeff. Cir. Ct. Div. 12, Ruled Sept. 23, 2013).  
31 Id.  
32 Id. 
33 Obergefell v. Kasich, No. 1:13-CV-501, 2013 WL 3814262 (S.D. Ohio July 22, 2013).  
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 2. Property. Marriage dramatically alters the ownership of property providing numerous benefits and 
obligations to a couple. Again, married couples enjoy many benefits by operation of law such as intestate in-
heritance rights, survivor benefits, joint or community ownership of property, among others. States generally 
rely on either a community property system or an equitable distribution property system.   

In a community property state (such as Texas, Arizona, California and Washington) property owned by a 
married couple is presumed to be community (owned jointly – in some states 50% by each, in others propor-
tionately as determined by a court); separate property is property owned before marriage or acquired by gift or 
inheritance. These laws may give spouses rights in property regardless of the name or names in which the 
property is titled, or who purchased the property. Additionally, personal earnings, the appreciation, and the 
income from community property are also community. In some community property states, income such as 
rents and interest from separate property is also community property.   

In equitable distribution states including New York, Florida, Kansas and Oregon, property is typically 
marital property if it was acquired during the marriage or separate property if acquired prior to the marriage, 
or by inheritance or separate gift. Upon divorce in an equitable distribution state, the court undertakes the pro-
cess known as equitable distribution, using state specific factors to determine how the marital property should 
be divided.   

Under both systems, marital property is jointly owned, and married persons have the automatic ability to 
accumulate a jointly owned estate. In a Nonrecognizing State, married same-sex couples cannot take ad-
vantage of the marital property provisions; in order to create joint rights to ownership of property, they should 
enter into a contract or partnership agreement with their spouse. Upon the death of a spouse, marriage also 
confers certain rights not automatically available to non-married couples such as the right of survivor benefits 
in retirement plans and the status of an intestate beneficiary. Spouses in Nonrecognizing states face a Gordian 
Knot of property rights upon death or in the event they no longer want to be married. While there is still un-
certainty, cases are beginning to come out addressing some of these complex issues.  
 The recent case of Cozen O’Connor v. Tobits34 out of the Eastern District of Pennsylvania held that Jean, 
following the death of her spouse Sarah, is entitled to receive the Pre-Retirement Survivor Annuity offered by 
the profit sharing plan at the law firm where Sarah worked. Sarah’s parents (who did not recognize the mar-
riage of their daughter to Jean) also requested the benefit. While it would seem that this is merely a natural 
application of the Windsor holding, it should be noted that Jean and Sarah lived in Illinois, a state that at the 
time recognized civil unions but not same-sex marriages. Therefore the court had to extend the Windsor hold-
ing to give a same-sex married couple living in a civil union state the federal benefits of marriage.      

3. Children. What about the “least of these”? We would think that our rights to our children should be 
sacred, and those rights are fairly clear in opposite-sex marriages. In most states, a child is “of the marriage” 
if born during the marriage – in other words both spouses are presumed to be the child’s legal parents. On 
first glance, it would appear that same-sex couples, even if married, must be treated differently because they 
cannot biologically conceive a child; however many opposite- sex couples are parents to children who do not 
carry the DNA of one or both parents. While there is still some legal uncertainty with assisted reproductive 
technology (sperm donation, egg donation and surrogacy) for all couples, same-sex or not, adoption would 
seemingly find heterosexual and same-sex couples on equal playing fields. But they are not.  Same-sex spous-
es must adopt – either adopt the child of their spouse (a second-parent adoption), or jointly adopt a child born 
to a third party. Unfortunately, some Nonrecognizing states do not permit (or make it more difficult for) 
same-sex couples to jointly adopt a child. Likewise they may also forbid second-parent adoption by a person 
of the same-sex as the existing parent.  

What happens when a child is born to a woman who is married and living with her wife and the child in a 
Recognizing State -- and they move to a Nonrecognizing State? Does the child who may be presumed to be 
the child of both spouses suddenly become the child of only the biological mother? Presumably, the nonbio-
logical mother must adopt the child, if she can. If we assume that the biological mother dies and no adoption 
has been finalized, does the surviving mother have superior legal rights as against the grandparents for in-
stance? Will she have to litigate the issue? Depending on the state, the answers could be “no”, “maybe”, and 
“yes.” The surviving spouse would most likely have standing to bring a suit for possession or adoption after 

34 Cozen O’Connor, P.C. v. Tobits, et al., No. 2:11-cv-00045, 2013 WL 3878688 (E.D. Pa. July 29, 2013). 
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the death of her wife, but she would have to rely on her State of Residency’s statute for standing. The burden 
of proof would also be dependent on her state’s statutory framework for suits affecting children. And regard-
less, if anyone opposes her continued care of the child, she may have to bring an action to establish her legal 
rights regarding the child so that she can enroll the child in school, obtain medical care etc.  

However, if the child were considered “born of the marriage”, and the nonbiological spouse is presumed 
to be the mother of the child; life would go on as before without the necessity of court intervention. Even if 
the grandparents brought a suit to take possession of the child; the surviving mother would have a tremendous 
advantage (and the grandparents may not even have standing absent abuse or neglect) to maintain possession 
of the child. The public policy of most states gives preference to possession of a child by a parent over a non-
parent. 

Barbara Nunnely, Stephen Farrar, and Karen Langsley have written an excellent article on adoption by 
same-sex partners in Texas for the 36th Annual Advanced Family Law Course, SAPCRs for Same Sex Part-
ners.  

 
III. Divorce 

A.  State of Current Law. The availability of divorce is a huge issue for the LBGT community. Many 
states with Mini-DOMA’s do not permit divorce between same-sex married couples on the ground that since 
they do not recognize the marriage, they cannot grant a divorce. At present there are 18 states and Washington 
D.C. where same-sex couples can get divorced. Five additional states offer dissolution procedures that are 
similar to divorce, but are tailored to civil unions and domestic partnerships. In Ohio, whether a couple can 
divorce depends on the county in which they file – judges in some counties grant same-sex divorces, and 
judges in others will not.   

Since most states limit the availability of divorce to legal residents, same-sex married couples must re-
strict where they live to less than half of the U.S.A. in order to have the ability to divorce. If the percentage of 
same-sex marriages ending in divorce is anywhere near the 50% range that it is in opposite-sex marriages, this 
is an enormous problem giving new meaning to the vow “till death do us part.” Divorce not only enables a 
couple to dissolve their marital status, but also provides a legal framework for the division of jointly-owned 
property, liability for accumulated debt and for the custody, possession and support of their children. In addi-
tion, some states provide for spousal support or alimony in the event of divorce, benefits denied to same-sex 
married couples living in Nonrecognizing states. 
 Most (if not all) states, in addition to divorce provisions, also have laws permitting annulment or the 
voiding of a marriage. A marriage may be nullified based on various factors depending on the state, such as 
fraud, lack of consummation, insanity, and lack of sexual ability. Additionally some states will find a mar-
riage to be void if it could not have been permitted in the first place – such as when it is bigamous or incestu-
ous - or between same-sex partners.   
 B. Challenges to Divorce Ban. Naturally when there are marriages there are divorces. Several Nonrec-
ognizing states are dealing with the conundrum of legally married couples who want to split up. The rulings 
seem to fall into three categories: divorce permitted, annulment or voidance permitted, and no divorce (or any 
alternative relief) permitted.  
• Wyoming – in this Nonrecognizing state the Wyoming Supreme Court in Christensen v. Christensen re-

turned a lower court’s decision and granted a divorce to a same-sex couple who married in Canada.35 
• Virginia – In Austin v. Austin36, a Virginia circuit court voided the marriage of a same-sex couple, but 

would not grant a divorce. 
• Arizona – In Atwood v. Riviotta37, an Arizona court permitted a same-sex couple married in California to 

annul their marriage – reasoning that any void marriage can be annulled – but would not permit them to 
get a divorce.   

• Oklahoma – In O’Darling v. O’Darling,38 a default divorce was vacated when the court later learned the 
spouses were both women.   

35 Christensen v. Christensen, 253 P.3d 153 (Wyo. 2011).   
36 Austin v. Austin, 75 Va. Cir. 240 (Va. Cir. Ct., 2008).  
37 Atwood v. Riviotta, No. 1 CA-CV 12-0280, 2013 WL 2150021 (Ariz. Ct. App., May 16, 2013).  
38 O’Darling v. O’Darling, 188 P.3d 137 (Okla. 2008).  
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• Pennsylvania – In Kern v. Taney, 39 an appellate court ruled that the divorce court did not have subject 

matter jurisdiction to grant a divorce to a same-sex couple, since the marriage was not recognized as valid 
in Pennsylvania.  

• Ohio – Judge Cox in Milford Center, Ohio granted a divorce between two men and days later Judge Ma-
son of Franklin County Domestic Relations Court refused to divorce two women. No case is currently 
pending to address this conflict.  

Pending challenges to the ban on divorce include: 
• Mississippi – Lauren Beth Cezekala-Chatham and Dana Ann Melencon married in 2008 in California.  

After five years of marriage, Czekala-Chatham filed for divorce in DeSoto County where she and Melen-
con reside. Czekala-Chatham v. Melancon is still pending.40 

• Texas - Two cases challenging the denial of the right of same-sex couples to divorce, which are discussed 
in more detail below, are currently pending before the Supreme Court of Texas.   
C. Other Options for Dissolving a Same-Sex Marriage. At present, 32 states do not permit same-sex 

divorce, and 27 states do not allow married same-sex couples any format to dissolve their marriage, civil un-
ion or partnership. 

Same-sex married couples residing in one of those states have four options: divorce in their Celebrating 
State if permitted, move to a state that permits divorce, seek voidance or an annulment (if permitted), or stay 
married until the law changes or one spouse dies.   
 1. Divorce in Celebrating State. A few jurisdictions, California, Delaware, District of Columbia, and 
Minnesota, permit same-sex couples to divorce without meeting residency requirements if the couple married 
in the state. Vermont also permits celebrants to divorce there, however it is an extremely narrow and restricted 
process. It is unclear however if the Celebrating State will assume jurisdiction to divide property and make 
parent-child determinations in cases involving couples who both live out of state. Additional questions relat-
ing to the choice of law to be applied in the divorce, and whether a couple’s State of Residence will “recog-
nize” their foreign same-sex divorce decree and enforce its terms are also problematic.   
 2.  Travel to Another State. Divorcing in a foreign state is not a matter of whim (like running off to Ve-
gas to get married – which same-sex couples cannot do anyway). States have various residency requirements 
for their courts to exercise jurisdiction to grant a divorce. The time of residency varies from 90 days to a year. 
Additional requirements vary from state to state, some states merely require a term of residency before a di-
vorce can be granted, others the term must be satisfied before the divorce can be commenced; while other 
states require different lengths of residency depending on the grounds for divorce, and others require an intent 
to continue residing in the state after the divorce. In order to avail themselves of the opportunity to divorce in 
a foreign state, the particular requirements of the state must be satisfied. It is a rare couple who can take sev-
eral months out of their lives to relocate in order to obtain a divorce. Even if the couple agrees they want a 
divorce, what if the division of property or custody of children is contested? Other jurisdictional requirements 
are not waived just because they can’t get divorced in their home state.   
 3. Voidance. Another alternative if divorce is not possible is to obtain an annulment or have the mar-
riage declared void if available. Like moving to fulfill residency requirements, this option is clearly inferior to 
divorcing. Again the requirements for voiding a marriage vary from state to state as do the “legal services” 
offered by such a procedure.  

First and foremost, many couples do not wish to treat their marriages as if they never happened. Mar-
riage is, for most, a monumental decision in their lives, as much a part of their history as births and deaths.  
Legally erasing a huge part of life not only seems inauthentic, it also legally establishes the marriage as infe-
rior to the marriages of other couples. 

Additionally, voiding procedures may not provide for the orderly division of property, spousal support 
and allocation of parental rights and responsibilities. While some states may award property and make provi-
sions for children; others will simply enter an order that the marriage is void, leaving the couple to sort out 
their combined property interests and parenting rights and responsibilities through other legal proceedings. A 
same-sex couple may have to use three or more legal proceedings: a suit for annulment or to declare their 

39 Kern v. Taney, 11 Pa. D & C 5th 588, 561-62 (Pa. Ct. Com. Pl. 2010).  
40 Czekala-Chatham v. Melancon, 13. cv. 1702, (Chanc. Ct. DeSoto, Miss., 2013).  
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marriage void, a suit or suits to divide or allocate their property and debts, and a suit affecting their children.  
It appears therefore that a voiding procedure, though not ideal, is an alternative for short term childless mar-
riages where little or no property has been accumulated or for parties who have agreed to the terms of their 
dissolution. 

4. Informal Divorce. So if a same-sex couple lives in a Nonrecognizing state can they get a “common 
law divorce”? If their marriage isn’t recognized anyway, why can’t they just separate and pretend it never 
happened? Because they are legally married. No state in the union recognizes any form of informal divorce.  
This is where DOMA and Mini-DOMA’s really play mind games with logic. So does a couple legally married 
in one state become “unmarried” when they drive through Nonrecognizing states, married again when they 
cross the border into a Recognizing state and remain married throughout the road trip for federal purposes?  
Good question, but the most logical conclusion should be once legally married, married until death or divorce.   

The continuation of a “lapsed” marriage, where a legally married couple simply separates without a legal 
dissolution, is a breeding ground for some very serious problems. The very benefits discussed earlier can be-
come disastrous for married couples who simply go their separate ways. They may continue to be liable for 
the other’s debts and support, may be acquiring an interest in property unknown to them, may be responsible 
for taxes attributable to their spouse’s earnings and would be bigamists if they remarry. The refusal to grant a 
divorce to legally married same-sex couples cannot be sustained – at some point courts, if not legislatures, 
must recognize the legal and constitutional impediments to depriving same-sex couples from access to di-
vorce courts.  

 
IV. Texas Law Affecting Same Sex Couples 
 A. Marriage.  People in Texas can marry either through a formal ceremony or by establishing their mar-
riage informally. Texas law makes it clear that neither method is available to persons of the same-sex. Provi-
sions banning same-sex marriage are found both in the Constitution and the Texas Family Code:  
• Article 1, sec. 32 of the Texas Constitution provides that marriage is limited to unions between one man 

and one woman. 
• The Texas Family Code provides: 

o for a Ceremonial Marriage: 
(a) A man and a woman desiring to enter into a ceremonial marriage must obtain a marriage 
license from the county clerk of any county of this state. 
(b) A license may not be issued for the marriage of persons of the same-sex.41 

o for an Informal Marriage:  
(a) In a judicial, administrative, or other proceeding, the marriage of a man and woman may 
be proved by evidence that: ….. 

(2) the man and woman agreed to be married and after the agreement they lived together 
in this state as husband and wife and they represented to others that they were married. 42 
(emphasis added) 

• The Texas Family Code also contains specific provisions prohibiting the recognition of same-sex mar-
riages or civil unions in section 6.204 (cited frequently in this paper simply as §6.204): 

 (a) In this section, “civil union” means any relationship status other than marriage that: 
(1) is intended as an alternative to marriage or applies primarily to cohabitating persons; 

and 
(2) grants to the parties of the relationship legal protections, benefits, or responsibilities 

granted to the spouses of a marriage. 
(b) A marriage between persons of the same-sex or a civil union is contrary to the public pol-
icy of this state and is void in this state. 
(c) The state of an agency or political subdivision of the state may not give effect to a: 

(1) public act, record, or judicial proceeding that creates, recognizes, or validates a mar-
riage between persons of the same-sex or a civil union in this state or in any other jurisdic-
tion; or 

41 Tex. Fam. Code Ann. § 2.001. 
42 Tex. Fam. Code Ann. § 2.401. 
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(2) right or claim to any legal protection, benefit, or responsibility asserted as a result of a 

marriage between persons of the same-sex or a civil union in this state or in any other juris-
diction.  

 Interesting however, another Texas Family Code section forbids anyone who performs marriage ceremo-
nies from refusing to marry a couple based on race, religion or national origin – but not sexual orientation, 
ironically titled Discrimination in Conducting Marriage Prohibited.43 
 B.  Challenges to Same-Sex Marriage Ban. Suit was filed in federal court in late October 2013 chal-
lenging the constitutionality of our DOMA statutes. On October 28, 2013, James “Jody” Scheske, the attorney 
who recently argued before the Texas Supreme Court on behalf of same-sex married couples seeking a di-
vorce in Texas (discussed extensively below), filed a class action suit on behalf of all same-sex couples who 
want to marry in Texas and all same-sex couples whose out-of-state marriages Texas refuses to recognize.  
The case, Marc Pharris, et. al., v. Texas, has been assigned to Judge Sam Sparks of the Western District of 
Texas in Austin.   

Legislation proposed in the last legislation session got nowhere. On July 1, 2013, on the heels of the 
Windsor and Perry decisions, Rep. Lon Burnam, a Democrat from Fort Worth, filed HB 20, a bill that would 
legalize same-sex marriage in Texas. “It is time to renounce our homophobic state laws and usher in marriage 
equality in Texas,” Burnam said in a statement at the time. However, even if the bill had passed, it would only 
take effect if Texas’ constitutional amendment banning same-sex marriage were repealed. Repealing the 
amendment would require a two-thirds majority of both houses of the Legislature, as well as a majority popu-
lar vote. When it passed in 2005, the amendment was approved by 76% of Texas voters.  
 C. Challenges to Same-Sex Divorce Ban. Because the State of Texas does not recognize same-sex 
marriage, same sex couples cannot enjoy any of the “benefits of marriage” under §6.204. Texas takes the po-
sition that a married same-sex couple cannot get divorced in Texas because permitting divorce would give 
effect to the marriage and provide to the same-sex couple the “benefit” of divorce. There are two cases pend-
ing before the Texas Supreme Court seeking to permit legally married same-sex couples the right to divorce 
in Texas. Oral arguments were heard on November 5, 2013. The following is a summary of the parties’ legal 
positions from briefs filed with the Texas Supreme Court.  

1. J.B v. Texas44 -- Two men, J. B and H. B. were legally married in Massachusetts and moved to Dal-
las, Texas two years later. In 2009, J.B. filed a petition for divorce in the 302nd District Court in Dallas Coun-
ty. Attorney General Greg Abbot (“the State”) intervened purportedly to defend the constitutionality of state 
law, asserting Tex. Fam. Code. § 6.204, quoted above, strips the district court of jurisdiction to hear a petition 
for divorce between same-sex couples because to do so would recognize or validate a marriage between per-
sons of the same-sex and provide the legal benefit of divorce to the couple.  

Judge Tena Callahan entered an order striking the State’s intervention and denying the State’s plea to the 
jurisdiction. The Fifth Court of Appeals granted mandamus with respect to the striking of the State’s interven-
tion, reversed the denial of the State’s plea to the jurisdiction and remanded to the District Court to dismiss 
the case for lack of subject-matter jurisdiction.45 J.B. requested review by the Texas Supreme Court. 

The court has accepted the case for review, briefs and supplemental briefs have been submitted by J.B. 
and the State of Texas, and an Amici Curiae brief has been submitted by the American Civil Liberties Union 
of Texas and Lambda Legal Defense and Education Fund, Inc. Oral argument was heard on November 5, 
2013. 

Petitioner J.B.’s Position. The primary arguments raised by Petitioner are that the Court of Appeals erred 
in construing Tex. Fam. Code § 6.02 to deny district courts the  jurisdiction to grant a divorce to legally mar-
ried same-sex couples and that if § 6.02 is construed by the court as prohibiting such a divorce, then the stat-
ute violates the U.S. Constitution. In his brief, Petitioner J.B. reminds the court that the case at issue is about 
divorce, not marriage, “this case is about nothing more than the trial court’s power to say, “Divorce grant-
ed.”46 J.B contends the Court can either (a) hold that § 6.204 pertains to marriage not divorce and therefore 

43 Tex. Fam. Code Ann. § 2.205. 
44 In re Marriage of J.B. and H.B., 326 S.W.3d 654 (Tex.App.—Dallas 2010) pet. granted 11-0024 (Tex. Feb. 17, 2011). 
45 In re Marriage of J.B. and H.B., 326 S.W.3d 654 (Tex.App.—Dallas 2010) pet. granted 11-0024 (Tex. Feb. 17, 2011). 
46 Petitioner’s Brief on the Merits, In re Marriage of J.B. and H.B., 326 S.W.3d 654 (Tex.App.—Dallas 2010) pet. granted 11-0024 
(Tex. Feb. 17, 2011), at page 3. 
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Texas law does not preclude Texas courts from hearing and granting J.B’s divorce or (b) hold that § 6.204 is 
unconstitutional to the extent that it purports to preclude J. B. from obtaining a divorce.  

In his first argument, Petitioner contends that he is not asking a court to “give effect” to his marriage in 
violation of § 6.02 but merely to dissolve it, which does not require the court to find the statute unconstitu-
tional. The brief relies on a century’s worth of precedent, which holds that a district court in the state of Texas 
cannot deny it has subject-matter jurisdiction to hear a divorce if the petitioner has alleged the existence of a 
valid marriage and “the allegation alone is sufficient.”47 Further, in an uncontested divorce, the validity of the 
marriage is presumed. J.B. and H.B. filed an uncontested petition for divorce and, as in the other 80,000 or so 
divorces granted in Texas every year (the majority of which are also uncontested), the validity of the marriage 
should be presumed and the Court of Appeals opinion that to grant a divorce would give validity to the mar-
riage is erroneous. Requesting that the court permit his divorce on statutory interpretation grounds, J.B at-
tempts to give the court justification for ruling in his favor without having to declare § 6.02 unconstitutional.  

But he further argues, if the court finds that § 6.204 prohibits the divorce of validly married same-sex 
persons, then it must also find that the law is unconstitutional because it violates J.B’s rights under the U.S. 
Constitution. Citing the growing consensus of cases holding that discrimination against gays and lesbians is 
unconstitutional, Petitioner argues that stripping the trial court of jurisdiction to even consider a petition for 
divorce by a same-sex couple “waves a constitutional red flag.”48 J.B. cites the 1871 case of Bonds v. Foster49 
wherein the Texas Supreme Court affirmed the recognition of an interracial marriage by a man to his former 
slave in Ohio, because “prohibiting such a marriage had been abrogated by the 14th Amendment to the Con-
stitution of the United States.”50 Further J.B. argues that § 6.204 violates the freedom to travel protected by 
the constitution by treating legally married couples who migrate to Texas differently from legally married 
Texas citizens. Finally J.B. argues that denying his substantive right to divorce and his procedural right to be 
heard violates the Due Process Clause.  

After the Windsor and Perry decisions, J.B. supplemented his brief stating that Windsor and Perry im-
pact the case only if the court reaches the constitutional challenge by construing § 6.204 to prohibit same-sex 
couples from obtaining a divorce. J.B. argues that while Windsor invalidates DOMA under the Fifth Amend-
ment, which applies to the federal government, the Supreme Court went on to emphasize that the 14th 
Amendment, which applies to the states, makes the rights of the Due Process and Equal Protection  Clauses 
even more specific and preserved. “Put another way: If it is wrong under the Fifth Amendment for the federal 
government to treat legally created same-sex marriages as ‘second class’, then it is wrong under the 14th 
Amendment for a state government to treat legally created same-sex marriages as ‘second class.’51  

J.B. argues that the Perry case is instructional because the Supreme Court, by dismissing the appeal, left 
the district court’s ruling in place that California’s Mini-DOMA failed to pass constitutional scrutiny 

Respondent the State’s Position. The State argues that Texas law prohibits same-sex divorce in the fol-
lowing ways:  
• In Texas marriage can only be between a man and a woman;  
• Same-sex marriage is contrary to Texas public policy;  
• The Texas Family Code states that Texas may not give effect to any same-sex marriage and the right to 

divorce would give effect to a claim for protection or benefit to a same-sex marriage; and  
• The parties may sue to declare the marriage void.52  

The State contends that since there is no valid same-sex marriage, Texas does not have jurisdiction to hear 
a same-sex divorce.53 By allowing a same-sex couple to file for divorce, Texas would be giving effect to their 
same-sex marriage, which is prohibited by § 6.204.54 Texas cannot grant a same-sex divorce because “under § 

47 Cuneo v. DeCuneo, 59 S.W.284 (Tex.Civ.App. 1900) 
48 Petitioner’s Brief on the Merits, supra note 30, at 22. 
49 Bonds v. Foster, 36 Tex. 68 (1871). 
50 Id.  
51 Petitioner’s Supplemental Reply on Windsor and Perry, In re Marriage of J.B. and H.B., 326 S.W.3d 654 (Tex.App.—Dallas 2011) 
pet. granted 11-0024 (Tex. Feb. 2, 2011). 
52 Brief on the Merits of Respondent the State of Texas, In re Marriage of J.B. and H.B., 326 S.W.3d 654 (Tex.App.—Dallas 2011) 
pet. granted 11-0024, at 5-7.  
53 Id. at 10.  
54 Id. at 11.  
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6.204(c)(1), the marriage license attached to J.B.’s petition is a legal nullity…”55 The State further argues that 
if a Texas court illegally grants a same-sex divorce, the decree cannot be upheld, because it would have the 
effect of validating the underlying marriage in violation of § 6.204(c)(1). The State then argues that the proper 
method for the parties to dissolve their void marriage is a suit to declare the marriage void; which it contends 
is the only judicial proceeding that would be enforceable in all 50 states.56  

To explain that Texas’ Mini-DOMA is constitutional, the State first relies, on Baker v. Nelson, holding 
that same-sex couples do not have “a Fourteenth Amendment right to marriage or to the legal rights associat-
ed with marriage.”57 The State next argues against each specific constitutional attack against the Texas law 
prohibiting same-sex marriage.  

Arguing there is no equal protection issue raised by banning same-sex marriage because same-sex cou-
ples are not a suspect class of people, the State’s brief discusses all of the recent political advancements of the 
gay and lesbian community to show the power wielded by the gay and lesbian political community.58 Next the 
State argues the right to divorce is not a fundamental right; therefore the Court should review the Texas law 
under the rational basis scrutiny test.59 The State explains its rational basis for prohibiting same-sex marriage 
to be preserving the “stable family environments for procreation and the rearing of children by a mother and a 
father.”60 Further the State asserts, “this is more than merely rational. It is ‘fundamental to the very existence 
and survival of the race.’”61 The State contends that Texas does not discriminate against same-sex couples; 
rather Texas offers special protections to married heterosexual couples.62  

The State next argues that there is no fundamental right for same-sex couples to marry, again citing 
Baker v. Nelson as well as other lower court decisions so their rights to Due Process are not violated by being 
unable to divorce.63 Since same-sex marriage is not a fundamental right, same-sex divorce, certainly cannot 
be one.64  

Further the constitutional right to travel is not violated by Texas law, because same-sex couples in Texas 
are treated the same as same-sex couples who migrate to Texas.65  

The State then argues that the Full Faith and Credit Clause does not require Texas to view a Massachu-
setts marriage as valid for any purpose because that would violate Texas public policy, and Section 2 of DO-
MA, allows Texas to refuse to give effect to any same-sex marriages.66 The State explains that Windsor spe-
cifically did not change the fact that each state has the right to define and regulate marriages within its bor-
ders.67  

Amici Curiae’s Position. The brief filed by the American Civil Liberties Union and Lamda Legal al-
so takes the position that the court need not get to the constitutional challenge. Amici argue against reading 
§6.204 as jurisdictional and urge the court to permit Texas courts to grant divorces to same-sex couples as a 
matter of comity. Arguing further that prohibiting divorce violates the public policy of Texas, the ACLU and 
LL describes the irony of the State’s position. “Presuming the policy of Texas is to disfavor same-sex couples 
living as married within the State, it is nonsensical for the State to then claim that permitting them to divorce 
offends that public policy.” 68 

55 Id. at 14.  
56 Id. at 20. 
57 Id. at 25 (discussing Baker v. Nelson, 409 U.S. 810 (1972).).  
58 Id. at 28. 
59 Id. at 29.  
60 Id.  
61 Id. at 29-30 (citing Skinner v. Oklahoma ex Rel. Williamson, 316 U.S. 535, 541 (1942).). 
62 Id. at 31. 
63 Id. at 33.  
64 Id.  
65 Id. at 36.  
66 Id. at 38.  
67 Supplemental Response Brief Addressing Recent U.S. Supreme Court Decisions, In re Marriage of J.B. and H.B., 326 S.W.3d 654 
(Tex.App.—Dallas 2011) pet. granted 11-0024, at 9.  
68 Brief Amici Curiae of American Civil Liberties Union of Texas and Lambda Lega Defense and Education Fund, Inc. in Support of 
Petitioner and Urging Reversal of the Court of Appeals, In re Marriage of J.B. and H.B., 326 S.W.3d 654 (Tex.App.—Dallas 2011) 
pet. granted 11-0024, at 24. 
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Proffering in the alternative, however, that if Texas Mini-DOMA and § 6.02 (which they refer to as the 

Texas Marriage Exclusions) are interpreted to prohibit divorce of same-sex couples then the laws violate the 
Due Process Clause of the 14th Amendment. In the brief Amici remind the justices that since the state has a 
monopoly on divorce, Texas cannot constitutionally bar married same-sex couples from access to the courts. 
Quoting Boddie v. Connecticut69, a case where the U.S. Supreme Court struck down a Connecticut statute that 
imposed a mandatory fee for filing a petition for divorce, the brief states, “Our conclusion is that, given the 
basic position of the marriage relation in this society’s hierarchy of values and the concomitant state monopo-
lization of the means for legally dissolving this relationship, due process does prohibit this State from denying 
…access to its courts to individuals who seek judicial dissolution of their marriage.”70 

Further arguing that barring Texas courts from granting same-sex divorce violates Equal Protection, 
Amici argue that to keep married same-sex couples from getting divorced based on “state laws that do not 
even mention the word ‘divorce’” is clearly class-based treatment rooted in animus that cannot survive re-
view. Responding to the State’s argument that same-sex couples can dissolve their relationship by having it 
declared void, Amici argue that denying same-sex couples the full range of dissolution remedies imposes dis-
advantages and singles out their relationships as second class and inferior.71   

It is hard to imagine that an elected judiciary in a red state will disregard the potential political impact 
that might come with ruling consistently with the views of the ACLU and Lambda Legal, but perhaps, by in-
terpreting § 6.204 in a way that permits same-sex divorce without striking it down as unconstitutional, differ-
entiating between condoning same-sex marriage and permitting same-sex divorce, and perhaps even framing 
the decision as promoting the state’s public policy against same-sex marriage, the Court will find its way to 
permitting J.B. and H.B to get divorced. 

2. Texas v. Naylor72  In this companion case, Angelique Naylor and Sabina Daly were also married in 
Massachusetts. Thereafter they moved to Texas, and Naylor filed for divorce. Initially Daly filed an answer 
contesting the validity of the marriage, but later the parties announced that they had settled all issues and 
Judge Jenkins granted their divorce. The State did not intervene until the day after the divorce was granted, 
and the judge declined to hear the State’s plea to the jurisdiction. The State appealed, and the Third Court of 
Appeals ruled the State lacked standing to intervene and dismissed the appeal for lack of jurisdiction. The 
State petitioned for review, which was granted. The Naylor case presents more procedural issues than does 
J.B., since the attorney general’s intervention was stricken by the appellate court.  

Petitioner the State’s Position. The Petitioner in this case, the State of Texas, breaks its argument into 
three sections. The first focuses on the procedural aspect of the State’s intervention. The second argument is 
that a Texas court does not have subject-matter jurisdiction to grant a divorce, and the third argument deals 
with whether Texas laws limiting marriage to heterosexual couples are constitutional.  

The State asserts its post-judgment intervention is permitted in order to vindicate important rights:73 the 
State’s right to defend its laws, and the public’s right to have constitutional issues decided in court, rather than 
by private agreements. 74 
 The State contends that because the issue is essentially constitutional, it has the right to intervene. Since 
a couple must be married in order to file divorce proceedings and be granted a divorce, “the only path to a 
divorce decree for these parties is a judgment invalidating Texas’s traditional marriage laws on constitutional 
ground[s].”75 The State further argues that Petitioner’s position (that the State’s intervention is barred because 
this was an uncontested divorce) is inconsistent with adversarial principles and thwarts “the will of Texas vot-
ers.”76 

69 Boddie v. Connecticut, 401 U.S. 371 (1971) 
70 Id. at 376 
71 Brief Amici Curiae, supra note 56, at 39. 
72 Texas v. Naylor, 330 S.W.3d 434 (Tex. App.—Austin, 2011), pet. granted No. 11-0114. 
73 Petition for Review of the State of Texas, Texas v. Naylor, 330 S.W.3d 434 (Tex. App.—Austin, 2011), pet. granted No. 11-0114, 
at 8, (citing In re Lumbermens Mut. Cas. Co., 184 S.W.3d 718, 723 (Tex. 2006).).  
74 Petition for Review, supra note 38, at 10. 
75 Petition for Review, supra note 38, at 10-11.  
76 Petition for Review, supra note 38, at 13; Petitioner’s Brief on the Merits, Texas v. Naylor, 330 S.W.3d 434 (Tex. App.—Austin, 
2011), pet. granted No. 11-0114, at 12.  
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 The State next claims that Texas courts do not have subject-matter jurisdiction to hear a same-sex di-
vorce case77 arguing: 1. divorce is only available to married people, and same-sex couples cannot get married; 
2. unmarried parties cannot get divorced; and 3. granting a divorce would give effect to a marriage that is not 
recognized in Texas.78 The State explains that “the right of access to divorce proceedings—even though the 
divorce proceeding may be eventually denied—is plainly a legal right asserted as a result of a marriage.”79 
Therefore, the State’s position is that the only relief for same-sex couples is to have their marriages declared 
void.  

Finally, the State in its constitutional argument (which deals solely with same-sex marriage) cites the 
1972 case of Baker v. Nelson, contending that the US Supreme Court has already rejected the claim that 
same-sex couples have the constitutional right to marry.80 Arguing that laws forbidding same-sex marriage do 
not violate the Equal Protection Clause, the State offers that it’s “clear rational basis” for laws that, “provide 
unique support for and enforcement of the special union of one man and one woman” is “to encourage stable 
family environments for procreation and the rearing of children by a mother and a father.”81 In addition to this 
rational basis, the State contends that the right to divorce is not a fundamental due process right.82   
 The State goes on to argue that Texas laws against same-sex marriage do not violate the Full Faith and 
Credit Clause. Not only because Section 2 of DOMA was intentionally left untouched by the US Supreme 
Court in Windsor, but also because no state needs to give full faith and credit to the rulings or laws of another 
state that violate the state’s public policy.83  The State contends that Windsor only took federal involvement 
out of the definition of marriage—leaving to the states their own right to define marriage.84 According to the 
State, Windsor holds that once a state recognizes same sex marriage, the couple cannot be treated differently 
by the federal government; however, it does not require Texas to recognize same-sex marriage or treat same-
sex couples married in other states the same as heterosexual married couples.85  

Respondents Naylor and Daly’s Position. Respondents also narrowed the case to three issues that are 
similar but not exactly the same as Petitioner’s issues, 1. the procedural issue of whether the State could inter-
vene; 2. a jurisdictional question of whether Texas Supreme Court has jurisdiction to hear the constitutional 
arguments; and 3. the constitutional issue of whether Texas can deny same-sex couples the right to divorce.  
 Procedurally, Respondents contend that even if the State’s intervention was timely, the State lacks the 
power to intervene at any time because it has no justiciable interest. Because the case should be decided on 
non-constitutional grounds, and the State does not qualify under the virtual representation doctrine, it cannot 
intervene.86 Respondent’s reference the Court’s holding in Perry that a party seeking standing must “have 
suffered a concrete and particularized injury.”87  
 Next the Respondents claim that the Texas Supreme Court does not have jurisdiction to hear the jurisdic-
tional or constitutional issues brought by the State. Since the trial court and the appellate court did not address 
either of those issues, the Texas Supreme Court cannot hear them.88 Nor can the State claim jurisdiction due 
to conflicting appellate court decisions, because the court of appeals in this case specifically did not decide a 
constitutional issue.89 

77 Petitioner’s Brief on the Merits, supra note 41, at 26.  
78 Id. at 26-8.  
79 Id. at 36. 
80 Id. at 41 (citing Baker v. Nelson, 409 U.S. 810 (1972)).  
81 Id. at 44.  
82 Id. at 46. 
83 Id. at 49; Petitioner’s Supplemental Brief Addressing Recent U.S. Supreme Court Decisions, Texas v. Naylor, 330 S.W.3d 434 (Tex. 
App.—Austin, 2011), pet. granted, No. 11-0114, at 2. 
84 Petitioner’s Supplemental Brief, supra note 48, at 7-8. 
85 Id. at 12-3. 
86 Respondent’s Joint Response to the State’s Petition for Review, Texas v. Naylor, 330 S.W.3d 434 (Tex. App.—Austin, 2011), pet. 
granted, No. 11-0114, at 8-15.  
87 Respondent’s Joint Supplemental Response on Windsor and Perry, Texas v. Naylor, 330 S.W.3d 434 (Tex. App.—Austin, 2011), 
pet. granted No. 11-0114, at 8 (citing Hollingsworth v. Perry 570 U.S. --- (2013) slip opinion page 2.). 
88 Respondent’s Joint Response to the State’s Brief on the Merits, Texas v. Naylor, 330 S.W.3d 434 (Tex. App.—Austin, 2011), pet. 
granted, No. 11-0114, at 9-10.  
89 Id.  
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 Respondents point out that none of the laws invoked by the State specifically mention divorce. Respond-
ents argue that § 6.204 cannot be read to include a phantom word that is not there, rather “the Court looks first 
to the ‘plain and ordinary meaning’ of the statutory language.”90 Arguing that since the Texas laws do not 
deal with divorce, granting the parties a divorce is not in contravention of any Texas law.  
 Should their procedural, jurisdictional, or statutory construction arguments fail, Respondents argue that 
not allowing same sex couples the right to divorce violates the Equal Protection and Due Process Clauses.91 
The State claims that even if there is a rational reason not to allow same-sex marriage, the State never ex-
plains the rational reason not to allow same-sex couples to divorce. Responding to the State’s proffered ra-
tional reason of promoting relationships and child rearing, Respondent’s insist the Justices ask, “What is the 
rational relation between allowing only opposite-sex couples to divorce and promoting ‘stable, long-term rela-
tionships’ for raising children?”92  

Respondents further argue that the correct standard is not rational basis, but rather strict scrutiny because 
homosexuality is a suspect class having been the subject of purposefully unequal treatment for centuries.93 
Citing Windsor, Respondents argue that the “purpose of Texas law is to impose inequality on same-sex mar-
riages that were legally created in another state.” 94  

In addition to violating the Equal Protection Clause, Respondents claim that not allowing same-sex cou-
ples the right to divorce violates the right to travel because it penalizes people who are legally married in oth-
er states and move to Texas and are no longer offered the equal right to divorce.95   

Respondents argue that the State does not have standing to bring this claim, the Supreme Court of Texas 
does not have jurisdiction to hear these issues, but if the Texas Supreme Court decides to go forward on the 
case, they argue that Texas does not have any law against same-sex divorce and, if Texas construes the ban on 
same-sex marriage to include a ban on same-sex divorce, it is a clear violation of Respondents’ constitutional 
Equal Protection Rights, Due Process Rights, and right to travel.  

Amici  Curiae Positions. Two Amicus briefs have been filed in support of the State’s position: The first 
by Texas State Representative Warren Chisum and the Honorable Todd Staples who co-authored § 6.02 of the 
Texas Family Code, and the other by Texas State Representative Dan Branch, who co-authored Texas’s Mini-
DOMA and who is currently a candidate for Texas attorney general.  

Amici Chisum and Staples argue that to permit dissolution of a same-sex marriage by divorce, “gives ef-
fect” to the marriage and serves to “invalidate” § 6.02 and Texas’s Mini-DOMA. Complaining of the actions 
of the district courts in both H.B. and Naylor and the Third Court of Appeals, Amici argues, “By striking 
down a valid law enacted by the people’s representatives, the court illegitimately aggrandized power for 
themselves at the expense of the people and their representatives”96 

Amicus Branch’s brief is directed more toward refuting Respondent’s position that the Attorney General 
has no standing to intervene. Citing his own personal concern that “activist courts would ignore the Constitu-
tion and strike down traditional marriage laws”, Branch contends that Respondents’ arguments are inherently 
constitutional and therefore Tex. Gov’t Code § 402.010 (giving the Texas attorney general the right to “no-
tice” and “intervention in litigation” in any “action in which a party….challenges the constitutionality of a 
statute of this state”) permits the State’s intervention.97 

So in order to uphold the divorce of Naylor and Daly, the Supreme Court will have to rule against the 
positions of the current attorney general, who will most likely be the state’s next governor, and Representative 
Branch, who may very well be the next attorney general. James “Jody” Scheske, one of the attorneys repre-
senting a same-sex spouse in both cases lamented that Justice Deborah Lehrman, a former family court judge 
in Tarrant County, has recused herself. You can view a webcast of the oral argument from November, 5, 2013 
on the State Bar’s CLE website:  http://www.texasbarcle.com under the side bar link to “Supreme Court of 

90 Id. at 26 (citing City of Houston v. Clark, 197 S.W.3d 314, 318 (Tex. 2006).).  
91 Id. at 36. 
92 Id. (citing State’s br. at 45).  
93 Id. at 40.  
94 Respondent’s Joint Supplemental Response, supra note 52, at 18.  
95 Respondent’s Joint Response to the State’s Brief on the Merits, supra note 53, at 42. 
96 Brief Amici Curiae of Texas State Representative Warren Chisum and the Honorable Todd Staples in Support of the Petition for 
Review of the State of Texas, Texas v. Naylor, 330 S.W.3d 434 (Tex. App.—Austin, 2011), pet. granted No. 11-0114, at 4. 
97 Brief of the Honorable Daniel H. Branch as Amicus Curiae, Texas v. Naylor, 330 S.W.3d 434 (Tex. App.—Austin, 2011), pet. 
granted No. 11-0114. 
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Tex Oral Args & Mtgs.” Scheske expects that the justices will confer on the decision and make assignments 
in November with a decision anticipated in the spring of 2014.   

Unless these cases are decided in favor of the right to divorce for same-sex couples, same-sex married 
couples should think long and hard about relocating to Texas, and couples contemplating marriage should be 
quite certain of the enduring nature of their relationship before tying the knot. Because, while they will be 
able to file joint tax returns, take advantage of any estate tax benefits of marriage, collect social security bene-
fits, perhaps be covered under their spouse’s health insurance – they will be married “until death do us part”, 
unless they are satisfied with a marital “voidance.” Isn’t it ironic that the only people in Texas who actually 
have a “Covenant Marriage” are gay? 

 
V. What Does it Mean to Be a Same-Sex Couple in Texas? 

A. They Cannot Get Married in Texas. Texas has more gay people who are in a committed relationship 
that any other state except California, Florida and New York according to information tabulated in 2012 by 
the United States Census Bureau.98 Texas has 43,120 same-sex couples of which 23.9% report themselves as 
married so approximately 65,629 gay Texans who self-identify as part of a couple live together without the 
benefit of marriage. The other 20,611 obviously had a destination wedding. When determining where to mar-
ry, same-sex couples should consider not only the loveliness of the destination for a picture-perfect wedding, 
but the legal requirements for marriage in that state. Another consideration might be whether the state permits 
celebrants to return and divorce. 

Domestic Wedding Destinations and Requirements 
California- None Minnesota- 5-day residency, can be waived 
Connecticut- blood test required New Hampshire-None 
Delaware - 24 hour waiting period, 96 hours if neither 
are residents 

New Jersey - license issued 72 hours before cere-
mony 

Illinois - license issued 24 hours before ceremony, be-
ginning in June 1, 2014 

Hawaii - beginning December 2, 2013 

Iowa - licensed issued 3 business days before ceremony New York - licensed issued 24 hours before cere-
mony 

Maine - licensed issued 3 days before ceremony Rhode Island – None 
Maryland - licensed issued 48 hours before ceremony Vermont-None 
Massachusetts - licensed issued 3 days before ceremony  Washington - licensed issued 3 days before ceremo-

ny 
 Washington D.C. - licensed issued 5 days before 

ceremony 
 

Popular Foreign Wedding Destinations 
Canada 0 – 20 days depending on the province 
Mexico Marriage request forms, birth certificate, HIV blood test 
France Must reside in Country 40 days before marriage. 
Saba (in the Caribbean) 3 week waiting period between notice of intent to marry 

and wedding, but non-residents can mail in their notice 
of intent. 

Brazil Need to present documents for license in person (or have 
someone do so on their behalf) one month before the 
marriage.  

A same-sex wedding may be officiated by any person authorized to do so by the Celebrating State’s law, 
and both Justice Ruth Bader Ginsberg and Justice Sandra Day O’Conner have officiated at a same-sex mar-
riage. Two marriages have been performed at the chapel at West Point by Army chaplains, and the Office of 
the Chief of Navy Chaplains has authorized Navel chaplains to perform same-sex marriages in Navel facili-
ties. Some Jewish rabbis perform same-sex marriages; however views regarding same-sex marriage vary 
among Orthodox, Reform, and Conservative branches of Judaism.   

98    www.census.gov/acs/www (2012).        
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A couple who wants to be married by a clergy person may have a difficult time finding a member of an 

evangelical Christian,  mainline protestant or catholic church willing to perform the ceremony. For example a 
United Methodist minister who officiated at the same-sex wedding of his son was recently suspended for 30 
days and ordered by a jury of his fellow pastors to surrender his credentials in a month if he cannot adhere to 
the laws of the church’s Book of Discipline. The church “needs to stop judging people based on their sexual 
orientation,” Pastor Frank Schaefer told jurors after his sentencing. “We have to stop the hate speech. We 
have to stop treating them as second-class Christians.” Reverend Schaefer went on to say that he would con-
tinue to be an advocate for equal treatment of the LGBT community and expected to be defrocked at the end 
of his 30-day suspension.    

B. Their Out-Of-State Marriage Isn’t Recognized. So what if James and John registered at Neiman’s, 
said “I do”, had a fun filled reception with family and friends, and threw the bouquet; when they get back 
home to Texas (or are transferred from California to an office in Dallas); their dream wedding becomes a 
nightmare of legal uncertainty. In the eyes of the USA they are married; but the eyes of Texas are upon 
roommates at best. Living in the great Nonrecognizing state of Texas means that the detailed and well-
developed scheme for creating, managing and dividing marital property and liabilities found in our Texas 
Family Code doesn’t apply to James and John, nor are they able to take advantage of some federal benefits 
afforded opposite-sex couples and same-sex couples residing in Recognizing States as discussed earlier in this 
paper. The concepts of separate and community property defined in Title 1, Chapter 3 of the Texas Family 
Code, which are the bedrock of our matrimonial property structure, don’t exist for them.   

 
State Rights, Benefits and Obligations of Same-Sex Married Couples in Texas 

Right, Benefit, or Obligation Available to SS Marrieds 
Accumulation of Community Property No 
Community Property Presumption No 
Property Management rules No 
Liability structure No 
Duty to Support No 
Spousal Privilege No 
Intestate Inheritance Rights No 
Next of Kin No, unless by contract 
Family Survivor Allowance No, unless by contract 
Survivor’s Homestead Rights No, unless by contract 

So what is the difference for Texas same-sex and opposite-sex married couples in the following scenari-
os? 
• Joint Account – Pat and Chris are both employed although Pat earns about twice as much as Chris. They 

deposit their paychecks into a joint account. How do the parties own the funds in the account?  
Opposite-sex: Account is 100% community property. 
Same-sex: Account must be traced to determine who deposited how much; complicated by what has been 
spent out of the account, and by whom. Remember they cannot utilize any of our traditional tracing con-
cepts such as the community out first rule.  

• Real Property – Pat and Chris used funds from the joint account as well as additional funds that Chris 
inherited from her parents to put a down payment on a house. They took title in both their names and both 
signed the purchase money note. How do the parties own the house?   

Opposite-sex: Chris’s separate estate owns a partial interest in the home calculated by determining the 
percentage of her separate contribution to the total purchase price. The community estate would own the 
rest (the sum of the down payment from the joint account and the mortgage).  
Same-sex: Chris and Pat would each own an undivided one half interest in the property as tenants in 
common. Without an agreement as to how the parties will divide the property upon sale or breakup, they 
are each entitled to 50% of the profits and each liable for 100% of the debt. Chris may be able to recover 
some funds through a separate claim for reimbursement. In addition, without proper estate planning, if 
either Pat or Chris died, their undivided 50% share would pass to their next of kin, rather than to the oth-
er tenant in common.   
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• Income and Property in Other states – After Pat and Chris married they continued living in California 
for several years. While there they purchased their first house, which is community property in California. 
When they moved to Texas they kept the house as rental property and receive $1,000 in rent per month. Once 
they move to Texas, how do they own the house?  

Opposite-sex: As community property. 
Same-sex: A good question; best guess as tenants in common.   

How do they own the rental income? 
Opposite-sex: As community earnings. 
Same-sex: Another good question; best guess, each owns $500 per month.  

• Retirement Benefits – Pat works for American Airlines and has built up a large retirement plan but dies 
without naming a beneficiary. She is survived by her mother and Chris. Who gets her retirement benefits? 
 Opposite-sex: In the absence of a designation of a beneficiary to the contrary, the surviving spouse owns. 

Same-sex: Depends on the company’s policy – since American Airlines is LGBT friendly, probably 
Chris will get the retirement benefit.  

Would the answer be different if she worked at Chick-fil-A? 
Opposite-sex: Nope 
Same-sex: Yes, assuming that Chick-fil-A doesn’t honor Pat’s marriage to Chris, Pat’s mother will get 
the benefit.  

• Debts - Pat gets into a car accident on her way home from work and unfortunately racks up medical bills 
that are not covered by insurance. Chris and Pat work with the medical company to come up with a 
payment plan for how the couple would pay off Pat’s medical debt. Pat and Chris break up. Who is re-
sponsible for the medical debt?  
Opposite-sex: Both Pat and Chris will be liable for the medical debt.  
Same-sex: Unless Chris signed anything obligating her to the medical debt, only Lisa is liable for the 
debt.  

Other debts are less complicated. For the most part if parties own something jointly, whether they are married 
or not, they will be equally liable for the debt. The discussion gets interesting when the question revolves 
around a debt incurred in a Recognizing and the parties move to a Nonrecognizing state.  

C. Becoming Parents Isn’t Easy. Texas law does not specifically exclude same-sex couples from par-
enting because Texas Family Code §101.24 defines a parent as: 
 the biological mother 
 a man (married to mother or  legally determined, adjudicated, or acknowledged) 
 an adoptive mother or father 

However, the process isn’t as easy as it is for same-sex couples (even excluding their obvious biological 
disadvantages). The options available to same sex couples in Texas include joint and second parent adoption 
and assisted reproductive technology. 

A snapshot of Texas law for Same-Sex Family Creation 
Process Availability  Other Issues 

Joint Adoption 
In re Goodson99 

Not Prohibited Subjective at social study, ad 
litem and judicial levels. 

Single Parent Adoption Not Prohibited Subjective at social study, ad 
litem and judicial levels 

Second Parent Adoption 
In re Hobbs100 

Not Prohibited Termination required if there is 
a living biological parent. 

Subjective at social study, ad 
litem and judicial levels 

Step-Parent Adoption Prohibited  
ART Not Prohibited  

Gestational Agreements Prohibited  
 

99 In re Goodson, 214 S.W.3d741 (Tex. App. 2007) 
100 In re Hobbs, No. 01-04-01069 (1stDist.), 2006, pet. denied 
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 While Texas does not expressly forbid same-sex adoptions, since the process contains several subjective 
determinations, it is best to know which courts are friendly to joint and second parent adoptions by same-sex 
parents. Since Windsor has not affected adoption rights in Texas only a general summary of the requirements 
of each type of family creation is contained in this paper. For a more thorough review of this topic, see the 
paper written by Barbara Nunneley, Stephen Farrar, and Karen Langsley entitled SAPCRs for Same Sex Part-
ners, prepared for the 36th Annual Advanced Family Law Course. 

1. Joint-Parent Adoption. Nothing in Texas law denies same-sex parents the right to adopt a child to-
gether. Same-sex parents would adopt a child together in the same way that opposite-sex parents would. The 
parent-child relationship must be terminated between the adoptive child and the child’s biological parents. In 
addition the couple must undergo a social study to ensure that the child will be brought into a safe environ-
ment. The only difference between a same-sex couple looking to adopt a child and an opposite-sex couple is 
that some adoption agencies in Texas may not be as LGBT friendly as others, and the subjective best interest 
test lies with the discretion of the judge.  

2. Second-Parent Adoption. Second-parent adoption is a little bit different for same-sex married cou-
ples, only because same-sex couples do not have the option to adopt a child under Texas Family Code 
§162.001(b)(2), for step-parent adoption. For same-sex couples, the second parent must have standing by hav-
ing actual care, control, and possession of child for a period six months prior to the adoption, however, the 
statutory requirement may be waived at the discretion of the judge. Furthermore, presumably the biological 
parent of the child should be able to execute an affidavit to confer standing under Texas Family Code 
§102.0035, providing that a pregnant woman or a parent of a child may execute a statement to confer standing 
to a prospective adoptive parent.  

3. ART. Chapter 160 of the Texas Family Code deals with assisted reproduction. The primary legal dif-
ferences between opposite-sex couples and same-sex couples utilizing assisted reproduction technology to 
have a child is in the use of gestational agreements. Texas law does not discriminate against unmarried parties 
using artificial insemination but gestational agreements are only recognized when executed by a recognized 
married couple.101 Assuming that the requirements of the chapter are met, a same-sex couple can create a fam-
ily unit utilizing assisted reproduction technology. By way of example: 
• A woman may become a legal mother via insemination, the sperm donor is not the legal father of the 

child so no termination of his rights is required, and her wife can adopt the child via a second-parent 
adoption.  

• A man may father a child via a surrogate, the surrogate is not the legal mother of the child, and his hus-
band can adopt via a second-parent adoption. 

• A trickier method was tried in Florida. There a woman donated an egg that was fertilized in vitro and 
implanted into her partner’s womb who gave birth to a baby girl. They were not legally married, did not 
have a written agreement, and there was no adoption by the non-birth mother. So we have one woman 
who could be called a surrogate or a birth mother, and we have another woman who could be called the 
biological mother or an egg donor - depending on your perspective. When they separated, the birth 
mother claimed that the egg-donating or mother had no legal rights to the child under the Florida law 
that prevents sperm or egg donors from claiming parental rights to children born to other couples. The 
Florida Supreme Court found otherwise ruling that the woman who donated her egg to her lesbian part-
ner has parental rights to the child.102  
D. They Cannot Get Divorced. As long as same-sex couples cannot get divorced in Texas, they must 

consider what they will do in the event they wish to terminate their marriage. Texas couples’ primary option 
is a Suit to Declare a Marriage Void. Presumably this can be coupled with a suit affecting the parent child 
relationship, an action for partition under Chapter 23 of the Texas Property Code, an action to enforce or for 
breach of a contract for fraud, for intentional infliction of emotional distress or other tort or cause of action 
between the parties.   

Query, where would an action be heard in a county with specialized courts involving multiple claims?  A 
Suit to Declare the Marriage Void coupled with an action to partition real property, would be assigned to a 
family district court, but what if the first filed action were a Petition for Partition assigned to a general civil 
district court. Thereafter if Respondent files a Suit to Declare Marriage Void – should the voidance be consol-

101 Tex. Fam. Code Ann. § 160.754 (b).   
102 D.M.T v. T.M.H., No. SC12-261 (FL, decided Nov. 7, 2013).  
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idated into the Original Petition in the civil court? While the Texas Rules of Civil Procedure permits alterna-
tive claims for relief, inconsistent claims for relief103, and joinder of claims104, local rules of the county in 
which the case is filed may affect where the case is to be heard either as originally filed or transferred when a 
later claim or counterclaim is filed.  

Going back to the marriage of Chris and Pat: Assume they now find themselves with a marriage that has 
become insupportable. They each hire a lawyer and agree to terms dividing their property and to a parenting 
plan for their children, all of which is contained in an Agreed Decree of Divorce. Assume further that know-
ing that neither the petition nor the decree will indicate the genders of “Pat” and “Chris”, Pat and his/her law-
yer go to the courthouse and prove up the divorce. As in any other divorce, there is no testimony about the 
gender of the parties to the divorce. What is the effect of the resulting Decree of Divorce? 

Opposite-sex: Chris and Pat are legally divorced.   
Same-sex: The decree is probably void leaving Chris and Pat in the same legal state they were in before 

– though their written agreements may survive as a binding contract. Query – will the “unrecognized divorce” 
suffice to dissolve the “unrecognized marriage” for federal purposes?  

 
VI. Agreements between Same-Sex Couples 
 Same-sex couples are increasingly realizing that the best path to order in their personal and financial 
lives is through legal entities and agreements. Utilizing financial planning and estate planning tools and con-
tractual agreements, same-sex couples can create something akin to a customized private “Family Code” for 
the ultimate division of property in the event of death or dissolution of their relationship.  
 A. Contractual Issues for Same-Sex Couples. A contract between same-sex partners, whether married 
or not, provides some certainty and enables the couple to utilize various statutory and common-law protec-
tions that may be unavailable to them otherwise. The basic elements of a contract are (i) an offer, (ii) ac-
ceptance of the offer, (iii) mutual assent, (iv) execution and delivery of the contract with the intent that it be 
mutually binding, and (v) consideration.105  

1. Must be Written. Although contracts may be written or oral, nonmarital conjugal cohabitation 
agreements must be in writing106, as do premarital agreements107, postmarital agreements108, and agreements 
to convert separate property to community property.109 Though some of these particular agreements are not 
currently available to same-sex couples, same-sex couples still have the right to contract – even in Texas.   

Two cases inparticular reinforce the need for agreements between unmarried cohabitants to be in writing. 
In1997, Thomas Zaremba sued Van Cliburn claiming he was entitled to half of the earnings Cliburn ac-

cumulated during their 17-year relationship per their “deal.”110 He claimed that in exchange for a share of 
Cliburn’s earnings, he agreed to take care of the household chores, shopping, mail, bill paying, etc. The court 
denied Zaremba’s claim finding that the consideration for any agreement between them was their non-marital, 
conjugal cohabitation, and such agreements must be in writing pursuant to the 1987 amendment to the statute 
of frauds.111 Zaremba’s arguments that the consideration was not conjugal but based on a business partnership 
were unsuccessful.   

In Coons-Andersen v. Coons112, the Dallas Court of Appeals found that while Coons and Coons-
Andersen signed an agreement for the care of their child after they separated; Coons-Andersen was not enti-
tled to compensation for the funds she paid during the time the parties lived together because “where persons 
are living together as one household, services performed for each other are presumed to be gratuitous, and an 

103 Tex. R. Civ. P. § 48. 
104 Tex. R. Civ. P. § 51. 
105 Hallmark v. Hand, 885 S.W.2d 471,476 (Tex. App. – El Paso 1994, writ denied) and Texas Gas Trils. Co. v. Barrett, 460 S.W.2d 
409, 412 (Tex. 1970) 
106 Tex/ Fam. Code Ann. § 1.108. 
107 Tex. Fam. Code Ann. § 4.002. 
108 Tex. Fam. Code Ann. § 4.102.  
109 Tex. Fam. Code Ann. § 4.203. 
110 Zaremba v. Cliburn, 949 S.W.2d 822 (Tex. App – Fort Worth, 1997, writ denied) 
111 Tex. Bus. & Com. Code § 26.01 
112 Coons-Andersen v. Coons, 104 S.W.3d 630 (Tex. App. – Dallas 2003, no pet.) 
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express contract for remuneration must be shown or that circumstances existed showing a reasonable and 
proper expectation that there would be compensation.”113 

The same year Zaremba was decided, the Texas Legislature enacted Texas Family Code Section 1.108 
providing that a “promise or agreement made on consideration of marriage or nonmarital conjugal cohabita-
tion is not enforceable unless the promise or agreement of a memorandum of the promise of agreement is in 
writing and signed by the person obligated by the promise or agreement”, basically carrying the provision in 
the Statute of Frauds into the Family Code. 

2. Defenses. The defenses to these agreements are those available under general contract law rather 
than the limited defenses available against premarital and postmarital agreements under the family code. 
Common law defenses include fraud, repudiation, duress, mistake, unconscionability and ratification.  Other 
obstacles to the enforceability of an agreement between same sex couples are compliance with public policy 
and failure of consideration.  

Two essential elements of an enforceable same-sex agreement are that the agreement not violate public 
policy against equating a same-sex relationship to marriage, and that it contain adequate legal consideration. 

3. Public Policy. Texas public policy is firmly against giving same-sex partners the protections and 
benefits of marriage as contained both in the state’s constitution114, statutes115, and confirmed by case law.116 
Since contracts that violate public policy are void and unenforceable, it is essential that these prohibitions are 
honored. When drafting an agreement for same-sex couples, care must be taken to avoid any interpretation of 
the agreement as creating a structure akin to marriage, while granting ownership rights and predictability in 
the couple’s affairs. While it would seem attractive to simply copy language defining rights and responsibili-
ties from the family code into an agreement; to do so could render the agreement void ab initio. Therefore one 
of the greatest challenges in drafting these agreements is to create a structure for the couple that is completely 
independent of any reliance on legal concepts set aside for married couples. 

4. Consideration. While no consideration is required for premarital agreements117, post marital agree-
ments118, agreements to convert to community property119, and cohabitation agreements120 (at least for oppo-
site sex couples), consideration is required for other types of contracts between couples. Consideration for 
agreements between same-sex couples should be clearly stated in the agreement without mention of any sexu-
al involvement of the couple or any statement that the relationship is similar to marriage. For example a 
statement of the consideration for an agreement between same-sex partners might be: “Consideration for this 
family agreement includes the financial provisions and benefits, management of household affairs, [and child 
care services] provided by each party to the other.” 

B. Cohabitation Agreements. A cohabitation agreement is a contract entered into by persons who are 
not married but who wish to establish certain enforceable provisions to govern their lives together.  These are 
used by both same-sex and opposite sex unmarried couples.  A cohabitation agreement can cover anything 
from who bathes the dog to how money and bills are shared by the couple.  Many same-sex couples recognize 
their value, and have entered into cohabitation agreements to define various aspects of their lives, both finan-
cial and personal. Since Windsor and Perry have not altered these types of agreements for unmarried couples, 
I will not discuss cohabitation agreements at length here. Several articles address issues in drafting cohabita-
tion agreements both in the context of opposite-sex and same-sex unmarried couples.121  

C. Family Agreements. Little however has been written on the use of agreements involving the mar-
riage of same-sex couples residing in Texas: what we would consider “premarital” agreements for same-sex 
persons planning to wed or “marital property” agreements for legally married same-sex couples. In fact what 
can one call a “premarital agreement” when using the word “marital” is against public policy and the condi-

113 Id. at 634 
114 Tex. Const. art.I, §32.  
115 Tex. Fam. Code Ann. § 6.204.  
116 Fairfield Ins. v. Stephens Martin Paving, 246 SW3d 653, 664 (Tex. 2008), In re Prudential Ins. Co. of America, 148 SW3d 124, 
129 (Tex. 2004) 
117 Tex, Fam. Code Ann. § 4.002 
118 Tex. Fam. Code Ann. § 4.104 
119 Tex. Fam. Code Ann. § 4.203 
120 Tex. Fam. Code Ann. § 1.108.  
121 Cohabitation Agreements for Same-Sex Couples, by Angelina Bain for University of Texas Family Law on the Frontlines, June 
2009 and The Future of Premarital, Postmarital, and Cohabitation Agreements, by Diana S Friedman and Aaron M. Reimer for 
University of Texas Family Law New Frontiers in Marital Property Law, October 2010. 
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tion precedent to such an agreement is a marriage that Texas doesn’t recognize?  What can one call a “marital 
property agreement” in a state where it is against public policy for a same-sex couple to create anything that 
“looks like” or has the benefits of marriage? Same-sex couples have historically been left with the term co-
habitation agreement, which was originally intended for use by non-married couples who wanted to delineate 
certain rights but expressly deny that they are married. In my practice I have limited the title “Cohabitation 
Agreements” to same-sex couples who are not married and do not plan to get married in the forseeable future,  
and have chosen to title agreements between same-sex couples who are married or are planning to marry in 
another state “Family Agreements”.   

1. General Issues to Address. Same-sex couples may by contract: i) define ownership rights to existing 
property, ii) define the ownership of the income from existing property, iii) define ownership of property and 
its income that is acquired in the future, iv) define ownership in personal earnings, v) provide for the division 
of property upon separation v) require support payments or payment schedules etc. Such an agreement can 
also provide for the rights, duties, care, support, and possession of children. It will be interesting if these types 
of agreements will be as definitively binding on a court tasked with determining what is in the best interest of 
a child. 

While many couples enter into agreements, there are advantages and disadvantages – certainty and secu-
rity being the primary advantages. The disadvantages are the lack of a crystal ball to see what the future holds 
and the very essence of the document – that it must be created by agreement. Future or existing same-sex 
spouses must make decisions about matters that may have not yet occurred. They will need to consider the 
typical issues of how they will own their home (equally, according to the money contributed, some other per-
centage), how they will treat their personal earnings, who will manage what property, how they will facilitate 
having children, how will their property be divided and children be handled upon dissolution or death?   
 2. Same-Sex Specific Issues. Additionally same-sex couples who are married or are contemplating 
marriage have additional issues to consider such as: how the agreement will be treated upon their marriage, or 
the recognition of their marriage, what process they wish to utilize to dissolve their marriage, choice of law, 
and of particular importance to same-sex couples, the development of an estate plan.   

a. Treatment of Agreement if Marriage is Later Validated. Same-sex couples need to give serious 
thought to the application of the family agreement in the event their marriage is recognized in the future. 
Recognition could occur either because Texas is forced (or less likely chooses) to recognize same-sex mar-
riages or if the couple moves to a Recognizing State. The couple should consider if they want i) their agree-
ment to survive the recognition and supersede state law to govern their affairs, ii) their agreement to terminate 
defaulting to the family code scheme for marital property and parenting plans, or iii) some combination of the 
two. If any part of the agreement terminates, parties should specify the effect of the agreement on property 
acquired pre-termination. It is clear that if a couple moves to a Recognizing State, their marriage would be 
valid as of the date of their marriage. Query, in the event Texas recognizes same-sex marriage as valid, would 
the “date of marriage” still be considered the date the couple married out-of-state, or the date of the state’s 
recognition of their previously void marriage? If so, will the property acquired during marriage transform into 
community property absent an agreement to the contrary? 

b. Dissolution of Marriage. Couples must decide what to do if they want to terminate their marriage. 
Will they to return to their Celebrating State to get divorced (if available), establish residency in a Recogniz-
ing State, or utilize a Suit to Declare the Marriage Void? Each would need to include a request that the family 
agreement be enforced. Another consideration of particular significance to same-sex couples is the utilization 
of an arbitration clause. Perhaps someone will develop an expertise in arbitrating the dissolution of same-sex 
marriages.   

c. Choice of law. An additional area of discussion for same-sex couples is choice of law. Typically a 
premarital, postmarital, or cohabitation agreement is to be construed under the laws of the state where the 
couple resides at the time it is entered into. It is clear that a same-sex couple may not reference the Texas 
Family Code in their agreement and must rely on statutory and common law to construe and enforce the 
agreement. But a number of questions remain. Should a same-sex couple have the agreement construed under 
the laws of the state where they celebrated their marriage in the event they can get divorced in that state?   
Will a Texas court enforce an agreement that is to be construed under the marital laws of another state, 
whether drafted in a foreign state or drafted here? Could a couple contract for nothing more than that their 

 
 



 40 
property is to be divided according to the laws of the state of New York (or some other Recognizing State), 
thus in effect having a “New York divorce” in a Texas court?   

d. Estate Plan. Opposite-sex couples may under the family code122 include provisions in a premarital 
agreement requiring them to provide for the other in their wills. Same-sex couples should also include such 
provisions in their agreements keeping in mind such a contract is governed by the probate code123, which 
states the requirements necessary for such provisions to be enforceable:  

§59A. Contracts Concerning Succession. 
(a)  A contract to make a will or devise, or not to revoke a will or devise, if executed or entered in-

to on or after September 1, 1979, can be established only by: 
(1)  provisions of a written agreement that is binding and enforceable; or 
(2) provisions of a will stating that a contract does exist and stating the material provisions 

of the contract. 
(b) The execution of a joint will or reciprocal wills does not be itself suffice as evidence of the 

existence of a contract.  
D. Wills, Partnerships and Trusts. Partnerships and trusts are commonly used to establish property 

rights for same-sex couples, particularly in the purchase of jointly-owned property. Additionally, whether or 
not required by a family agreement, a good estate plan should be in place for same-sex couples to protect a 
partner and any children in the event of death. Much has been written on the availability of these tools for 
same-sex couples124 and a skilled financial planner/estate planning attorney team can assist a couple with 
identifying the legal tools that best suit the couple’s financial needs. All couples who have married or are 
planning to marry should have any pre-Windsor plans reviewed to make sure they are taking advantage of the 
many new federal benefits afforded same-sex married couples.   

E. Dissolution Agreements. With the lack of availability of divorce in Texas, a couple splitting up 
should make every attempt to resolve all issues by agreement rather than at the courthouse. The collaborative 
law process is ideally suited for same-sex married couples who are dissolving their marriage. The agreement 
can be in the nature of an Agreement Incident to Divorce; but should make no mention of marriage or divorce 
to avoid public policy issues. Rather, if the parties are planning to seek to have their marriage declared void, 
the agreement could be entitled “Agreement Incident to the Declaration of Void Marriage”, or something sim-
ilar. Because the IRS recognizes the marriage, the couple can take advantage of the favorable tax treatment 
for property division and spousal support. Therefore a division of property between same-sex spouses will be 
a tax-free transfer under § 1041.125 Payments from one spouse to the other can be considered spousal mainte-
nance and can be deducted by the payor spouse126 and included as income to the payee spouse127 as long as 
the applicable IRS requirements are met. Also like an AID, the dissolution agreement can be kept by the par-
ties rather than filed with the court. 

  
VII. Conclusion. 

Every day new cases are filed; every day new issues arise; every day new problems with our now bifur-
cated recognition of marriage are identified. Someday it has to stop. Someday a paper on this topic will con-
tain more answers and fewer questions. Someday, if the legislative bodies can’t or won’t, the United States 
Supreme Court must recognize the pragmatic, not to mention constitutional, problems of not granting full 
marriage equality to same-sex couples. Recently Justice Ruth Bader Ginsberg was the first Supreme Court 
Justice to officiate at a marriage of a same-sex couple – and she certainly hasn’t announced her retirement 
from the Court. Former President Herbert H.W. Bush served as an official witness to a same-sex marriage. 
And, on October 29, 2013, former Justice Sandra Day O’Connor (appointed to the Court by President Ronald 
Reagan) officiated at the wedding of a same-sex couple in the lawyer’s lounge of the United States Supreme 
Court building.  

     

122 Tex Fam. Code Ann. § 4.003(a)(5). 
123 Tex Prob. Code Ann. § 59A. 
124 Pullman and Davis, Same-Sex Marriages –Federal Tax Law after Windsor and Revenue Ruling 2013-17; Wallace and Pizer, After 
DOMA Decision: Reflecting and Looking Forward 
125 I.R.C §1041. 
126 I.R.C..§ 215. 
127 I.R.C. §71. 
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Same-Sex Marriages—The Quagmire Continues after Windsor 
By Charles Pulman, J.D., LL.M., C.P.A. and Alan K. Davis, Esq.1 

 
On June 26, 2013, the U.S. Supreme Court struck down as unconstitutional Section 3 of the 

federal Defense of Marriage Act. This case extended for the first time a myriad of federal 
benefits, rights, and privileges to same-sex married couples. The breadth, applicability, and 
consequences of this decision, however, are just beginning to be analyzed and understood, with 
many questions still unanswered. For same-sex married couples living in states that recognize 
same-sex marriages, the Supreme Court decision has immediate consequences but its retroactive 
application is uncertain. For same-sex married couples that live in states that do not recognize 
such marriages, the Supreme Court decision apparently has immediate consequences in some—
but not all—areas, depending on the particular federal agency. Several federal agencies have 
acted, including the Internal Revenue Service that issued Revenue Ruling 2013-17 on August 29, 
2013. Same-sex married couples should analyze carefully their particular situation to determine 
what steps should be taken to take advantage of this development. 

 
INTRODUCTION 

On June 26, 2013, the U.S. Supreme Court issued a historic decision that affected the application of fed-
eral law to same-sex married couples. The breadth, applicability, and consequences of this decision are just 
now being analyzed and understood, with many questions still unanswered. 

 

WINDSOR 
The case of United States v. Windsor1 held that Section 3 of the 1996 Defense of Marriage Act2 (DOMA) 

was unconstitutional as a deprivation of liberty protected by due process and equal protection. Section 3 of 
DOMA stated that for purposes of federal law, the word “marriage” meant only a legal union between one 
man and one woman as husband and wife, and the word “spouse” referred only to a person of the opposite sex 
who is a husband or a wife. In effect, DOMA denied federal benefits, rights, and privileges to the part-
ners/spouses of same-sex marriages. 

Section 2 and Section 3 of DOMA are presented in Exhibit 1. 
 

Exhibit 1 
DOMA Section 2 and Section 3 

Section 2. No state is required to treat any same-sex couple married under the laws of 
another state as married. [NOT ADDRESSED BY WINDSOR COURT.] 
Section 3. In interpreting any federal statute, regulation, ruling or guideline, the word 
“marriage” means only a legal union between one man and one woman as husband 
and wife, and the word “spouse” refers only to a person of the opposite sex who is a 
husband or wife. [DECLARED UNCONSTITUTIONAL BY WINDSOR COURT.] 

 

1  This article is adapted from an article that will appear in the Autumn 2013 issue of Willamette Management Associates Insights. 
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In Windsor, a same-sex couple residing in New York went to Canada to marry and then returned to New 

York. While living in New York, one of the spouses to the marriage died and the issue was whether the dece-
dent’s estate would be entitled to the same federal estate tax benefits that would be accorded to opposite-sex 
marriages of persons living in New York. At the time of the spouse’s death, New York recognized same-sex 
marriages. The Windsor Court concluded that Section 3 of DOMA was unconstitutional and, therefore, the 
decedent’s estate was entitled to the same federal estate tax benefits that a heterosexual married couple would 
have received. 

Therefore, it is clear from the Windsor opinion that a same-sex married couple residing in a state that 
recognizes same-sex marriages will be entitled to all federal benefits, rights, and privileges accorded to oppo-
site-sex married couples in that state. 

The uncertainty is whether and how all federal benefits, rights, and privileges will be accorded to same-
sex couples validly married in one state but thereafter residing in another state that does not recognize same-
sex marriages at the time in question. States that do not recognize same-sex marriages include Texas, Florida, 
Pennsylvania, and many others. Windsor is only the first step in unraveling the quagmire facing same-sex 
married couples. 

The Windsor Court did not address Section 2 of DOMA, which states that one state does not have to rec-
ognize a marriage performed under the laws of another state. 
 
PERRY 

On the same day as the issuance of the Windsor opinion, the Supreme Court also issued a decision in the 
case of Hollingsworth v. Perry.3 In the Perry case, the Supreme Court held that neither the Supreme Court nor 
the lower federal Circuit Court had the authority to decide the question of whether California Proposition 8 
was unconstitutional as held by the federal District Court. California Proposition 8 stated that only a marriage 
between a man and woman is valid or recognized in California. The federal District Court concluded that 
Proposition 8 was unconstitutional. As a result of the Supreme Court’s decision, the federal District Court’s 
original opinion held and, therefore, Proposition 8 remained unconstitutional and same-sex marriages in Cali-
fornia are permitted. 
 
AFFECTED FEDERAL LAWS 

The General Accounting Office identified 1,138 federal statutory provisions involving marital status as 
of December 31, 2003, in 13-subject categories whose applicability depends on whether a couple is married.4 

Affected areas include, but are not limited to, income tax, gift tax, estate tax, immigration, social securi-
ty, Medicare, Medicaid, family medical leave, veterans’ spousal benefits, health insurance benefits for em-
ployee’s spouse, spousal IRA rollovers, COBRA, employee benefit plans, defined contribution plans, quali-
fied domestic relations orders, HIPAA, cafeteria plans, flexible spending accounts, and health savings ac-
counts. 

The General Accounting Office issued a report in 2004 that identified 198 separate Internal Revenue 
Code (the “Code”) provisions tied to marital status.5 
 
STATES RECOGNIZING SAME-SEX MARRIAGES AS VALID 

At the present time, 15 states and the District of Columbia recognize same-sex marriages as valid. Those 
states are New York, California, Massachusetts, Connecticut, Iowa, Maine, Vermont, Maryland, Washington, 
New Hampshire, Minnesota, Rhode Island, Delaware, New Jersey (October 2013) and Illinois (November 
2013). 

States that do not recognize same-sex marriages as valid will continue to contribute to the uncertainty 
facing same-sex married couples. For example, in 2011, the New Mexico Attorney General issued an adviso-
ry opinion that New Mexico can recognize same-sex marriages performed outside of New Mexico even 
though New Mexico itself does not recognize same-sex marriages. The effect of this advisory opinion is un-
certain. It has recently been reported that several counties in New Mexico are issuing marriage licenses to 
same-sex couples. 

In Ohio, a federal District Judge ruled on July 22, 2013, in a temporary restraining order case, that it is a 
violation of the Fourteenth Amendment of the United States Constitution for Ohio to discriminate against (not 
recognize) valid same-sex marriages conducted outside Ohio when opposite-sex marriages conducted outside 
Ohio are recognized by Ohio.6 
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In Texas, the case of Texas v. Naylor and Daly presently is pending in the Texas Supreme Court wherein 
the issue is whether a Texas lower court had the power to grant a divorce to a same-sex couple who were mar-
ried outside Texas and were living in Texas at the time of pending divorce.7 Oral argument in this case was 
heard on November 5, 2013. Article 1, Section 32 of the Texas Constitution states that a marriage consists of 
one man and one woman, while Texas Family Code Section 2.001 states that a marriage license may not be 
issued to persons of the same sex. Further, Texas Family Code Section 6.204 generally (i) treats same-sex 
marriages and civil unions as void, (ii) states that no effect will be given to a public act, record or proceeding 
in Texas or any other jurisdiction that creates, recognizes, or validates a same-sex marriage or civil union and 
(iii) states that no effect will be given to a right or claim to any legal protection, benefit, or responsibility as-
serted as a result of a same-sex marriage or civil union in Texas or any other jurisdiction. 
 
RECOGNIZED MARRIAGE REQUIRED 

The Windsor opinion requires a valid, recognized marriage. The status for federal purposes of civil un-
ions and domestic partnerships after Windsor is uncertain.  

In the recent case of Cozen O’Connor, P.C. v. Tobits,8 the federal District Court held, “where a state rec-
ognizes a party as a “Surviving Spouse,” the federal government must do the same with respect to ERISA 
benefits—at least pursuant to the express language of the ERISA—qualified Plan at issue here.”9 

In the Tobits case, the same-sex couple was married in Canada and residing in Illinois, a state that did not 
issue marriage licenses to same-sex couples at that time, but did have a civil union statute.10 The Tobits court 
treated the surviving party to an Illinois civil union as a “spouse” for purposes of the ERISA plan in issue. 

However, the Internal Revenue Service ruled in 2010 that domestic partners in a registered domestic 
partnership in California who are treated as owning community property under California law would be re-
quired to report on the partner’s individual federal tax return one-half of the community income.11 These rul-
ings did not treat the couple as married for federal purposes or extend any tax benefits to them as married. 
These rulings only addressed the nature of the property interest each partner had in the property and income. 

For purposes of federal law, marriage is determined by state law. As discussed below, the issue is which 
state’s law controls—the state of marriage or the state of residency?12 
 
WHICH STATE LAW CONTROLS 

The uncertainty arising out of the Windsor opinion is further exacerbated by the fact that all federal 
agencies currently do not apply the same standard for determining whether a same-sex marriage will be rec-
ognized for federal purposes. The issue revolves around the question of whether the state in which the mar-
riage ceremony is performed (“State of Ceremony”) or the state in which the married couple resides at the 
time in question (“State of Residency”) will be used to determine whether the marriage will be recognized for 
federal purposes. 

For example, Frequently Asked Question (FAQ) A-2 issued by Homeland Security after Windsor, re-
garding an immigration visa petition, stated that “[I]n evaluating the petition, as a general matter, USCIS 
looks to the law of the place where the marriage took place when determining whether it is valid for immigra-
tion law purposes.”13 

In addition, on July 1, 2013, the Secretary of Homeland Security, Janet Napolitano, announced that ef-
fective immediately, the U.S. Citizenship and Immigration Services (USCIS) would immediately review im-
migration visa applications filed on behalf of a same-sex spouse in the same manner as applications filed for 
an opposite-sex spouse. 

On June 28, 2013, the U.S. Office of Personnel Management (OPM) issued a Memorandum stating that 
it will extend benefits to federal employees and annuitants who have legally married a spouse of the same sex. 
The benefits covered by this Memorandum are as follows: 

1. Health insurance 
2. Life insurance 
3. Dental and vision insurance 
4. Long-term care insurance 
5. Retirement benefits 
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6. Flexible spending accounts 

The Memorandum implied that more benefits would be offered. The Memorandum did not mention 
which jurisdiction would be used to determine a legal marriage. Presumably, all that is required is the couple 
be legally married. 

The Internal Revenue Service (the “Service”) did not specifically address this issue of which state law 
controls in Publication 501,14 although in Revenue Ruling 58-66, 1958-1 C.B. 60, the Service concluded that a 
common-law marriage entered into in a state that recognizes such relationship would continue to be treated as 
a marriage for federal tax return filing purposes when that couple later moved to a state that requires marriage 
ceremonies. It was not clear how or if this Ruling applied to same-sex marriages. 

The Service recently announced in “Answers to Frequently Asked Questions For Same-Sex Couples” 
that they are “reviewing the important June 26 Supreme Court decision” on DOMA and “will move swiftly to 
provide revised guidelines in the near future.” 

On August 29, 2013, the Service issued Revenue Ruling 2013-17, announcing that same-sex marriages 
will be recognized for federal tax purposes and that all federal tax laws would be extended to same-sex mar-
ried couples regardless of the state in which the couple resides. This Ruling, which cited Revenue Ruling 58-
66 as precedent, will have immediate and far-reaching consequences. 

Since Windsor, the Department of Defense announced that military benefits will be extended to spous-
es of a valid same-sex marriage regardless of residence; however, the Social Security Administration re-
cently announced a policy that seemingly applies a state of residence standard for benefits. 

On September 18, 2013, the Labor Department issued Technical Release No. 2013-04 stating that for 
purposes of employee benefit plans under ERISA, the term “spouse” includes same-sex married individuals 
and the term “marriage” includes a same-sex marriage as long as the marriage is legally recognized in the 
state where the ceremony was performed, and the state of residence is not relevant. Thus, a valid same-sex 
marriage is recognized for purposes of ERISA regardless of whether the state of residence recognizes the 
marriage. In addition, this Technical Release stated that domestic partnerships and civil unions not denomi-
nated as a marriage would not be recognized, whether same-sex or opposite-sex.  

Until further federal legislation (such as the proposed Respect for Marriage Act pending in Congress15) 

or case law or guidance from each federal agency is issued, uncertainty will continue to exist for those same-
sex married couples that live in states that do not recognize same-sex marriages. 
 
FEDERAL TAX LAWS 

The Windsor opinion has significant federal income, gift, and estate tax consequences for those same-sex 
married couples that live in states that do recognize same-sex marriages (“Recognition States”) and for those 
same-sex married couples that live in states that do not recognize same-sex marriages (“Nonrecognition 
States”). 

It is important to note that Windsor and its application only relate to federal law, as states currently are 
entitled to treat same-sex couples differently. Thus, a situation could arise wherein a same-sex couple is rec-
ognized as married for federal tax purposes, thus requiring a married federal tax return, and not recognized as 
married under the laws of the state of residency, thus requiring an unmarried state tax return. 

 
Revenue Ruling 2013-17 

On August 29, 2013, the Internal Revenue Service issued Revenue Ruling 2013-17 (the “Ruling”) recog-
nizing for federal tax purposes the validity of, and extending all federal income, gift and estate tax laws to the 
spouses to, a valid same-sex marriage regardless of the state in which the parties reside.  Specifically, the Rul-
ing concludes that the terms “husband,” “wife,” “spouse” and “marriage” include individuals of the same sex 
for federal tax law purposes.   

The Ruling, however, concludes that for federal tax purposes a “marriage” does not include, and federal 
tax law will not be extended to parties who have entered into, a registered domestic partnership, civil union or 
other similar form of relationship recognized under state law that is not denominated as a marriage under the 
laws of that state regardless of whether the parties to the marriage are same-sex or different sex.   

The Ruling states that it is to be applied prospectively as of September 16, 2013. Thus, on and after that 
effective date, all federal tax laws will apply to the parties to a valid same-sex marriage as long as the mar-
riage was performed in a place, whether in the United States or in a foreign jurisdiction, that recognized the 
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marriage as valid. The Ruling, however, does not grandfather or address transactions occurring prior to that 
date that have continuing effect after September 16, 2013. 

On the same date as the issuance of the Ruling, the IRS also issued Answers to Frequently Asked Ques-
tions for Registered Domestic Partners and Individuals in Civil Unions and Answers to Frequently Asked 
Questions for Individuals of the Same-Sex Who Are Married Under State Law. Those FAQs attempt to clarify 
the Ruling and address additional issues arising out of the Ruling. Of particular note, the FAQ dealing with 
same-sex spouses states in Q18 that qualified retirement plans must comply with the Ruling rules as of Sep-
tember 16, 2013, but the rules under the Ruling relating to filing amended returns do not apply to these plans 
for periods prior to September 16, 2013. Apparently, the Service will provide guidance at a later date on this 
subject as well as how these plans and other tax-favored retirement plans will be required to comply with 
Windsor and the Ruling. 

The Ruling provides that taxpayers may rely on the Ruling for purposes of filing original returns, amend-
ed returns, adjusted returns, or claims for credit or refund resulting from the Ruling’s holdings as long as the 
applicable statute of limitations under Code Section 6511 for filing the claim has not expired. In such cases, 
all items required to be reported on the return or claim that are affected by marital status must be reported 
consistent with the married filing status.   

Q2 of the FAQ dealing with same-sex spouses states that a same-sex married couple must file as married 
for tax year 2013 as well as for tax year 2012 if the spouses file an original tax return on or after the Ruling’s 
effective date. For spouses who filed their tax returns for 2012 or earlier years or before the Ruling’s effective 
date, Q2 of the FAQ states the spouses may, but are not required, to amend their earlier tax returns to file us-
ing married status as long as the applicable statute of limitations has not expired.   

Neither the Ruling nor the FAQ addresses the situation where one spouse filed a tax return for a particu-
lar year before the effective date of the Ruling and the other spouse filed on or after the effective date of the 
Ruling for the same year or the situation where both spouses filed at different times their respective tax return 
for a particular year before the effective date of the Ruling but the applicable statute of limitations on filing 
amended returns has expired for one spouse and not the other spouse. 

The Ruling provides that taxpayers may rely (subject to the conditions of statute of limitations and con-
sistency) on the Ruling retroactively regarding employee benefit plans or arrangements or any benefit provid-
ed thereunder only for purposes of filing original, amended or adjusted returns or claims for refund of an 
overpayment of tax concerning employment tax and income tax with respect to employer-provided health 
coverage benefits or fringe benefits that were provided by the employer and are excludable from income un-
der Code Sections 106, 117(d), 119, 129, or 132 based on marital status.   

If an employee made a pre-tax salary-reduction election for employer-provided health coverage under a 
cafeteria plan and also elected to provide health coverage for a same-sex spouse on an after-tax basis under a 
group health plan sponsored by the same employer, the affected taxpayer may treat amounts that were paid by 
the employee for coverage of the same-sex spouse on an after-tax basis as pre-tax salary reduction amounts.   

The IRS apparently intends to issue further guidance regarding other employee benefits and employee 
benefit plans and arrangements. For example, the IRS recently issued Notice 2013-61 providing special ad-
ministrative procedures for employers and employees to make claims for refund or adjustments of overpay-
ments of FICA taxes and income tax withholdings with respect to certain benefits provided to same-sex 
spouses and remuneration paid to same-sex spouses in 2013 and prior years. 

The IRS stated in the Ruling that additional guidance may be provided on the subject matter of the Rul-
ing and the application of Windsor with respect to Federal tax administration. 

 
Income Tax—Recognition States 

As a result of Windsor and the Ruling, all federal income tax laws will apply to same-sex married cou-
ples beginning in the calendar year 2013. Presumably, all transactions occurring during the calendar year 
2013 will be covered even though the Ruling’s effective date is September 16, 2013, since the Ruling states 
that it applies to original returns filed on or after that date. 

The breadth of selected income tax consequences affecting same-sex married couples is addressed by 
the Congressional Research Service (CRS) that issued on September 9, 2013, a report titled “The Potential 
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Federal Tax Implications of United States v. Windsor (Striking Section 3 of the Defense of Marriage Act 
(DOMA): Selected Issues” (the “Report”). The Report primarily discusses selected income tax consequences 
to same-sex married couples as a result of Windsor and the Ruling (such as tax credits and tax brackets) but 
also discusses, in general, estate tax consequences, non-taxable employee compensation, and filing of amend-
ed returns. 
 Same-sex couples who reside in Recognition States will now be required to file their federal tax re-
turns as either married filing joint returns or married filing separate returns. Clearly, this filing status will 
apply for the tax return for the taxable year 2013 and subsequent years. 

Prior to the issuance of the Ruling, a question existed as to whether the Windsor opinion applied to a tax-
able year prior to 2013. For example, should a same-sex married couple that lived in a Recognition State dur-
ing the year 2012  and had not yet filed their 2012 federal tax return, file their federal tax return for 2012 as 
married or as single? 

One position was that since the Windsor opinion was not issued until 2013, the couple during the tax ac-
counting year of 2012 was not considered as married for federal purposes. Therefore, this couple would have 
been considered as not married as of the close of 2012 and would have filed tax returns as separate single in-
dividuals. 

The contrary position was that the Windsor Court held Section 3 of DOMA to be unconstitutional, which 
has the effect of rendering Section 3 of DOMA void ab initio as though the statute never existed.16 The latter 
argument would logically result in the conclusion that the same-sex married couple during the tax accounting 
period of 2012 were, for federal purposes, married and, therefore, should file as a married couple for federal 
income tax purposes for 2012. 

Under the Ruling, if both of the married spouses file their tax return for 2012 on or after September 16, 
2013, they will be required to file federal returns as married. It is not clear under the Ruling how one 
spouse should file his/her federal tax return for 2012, whether as single or married filing separate, after 
September 16, 2013, if the other spouse filed his/her federal tax return for 2012 before September 16, 2013, 
as single. 

Although a taxpayer generally does not have an obligation to file an amended return for a prior year,17 an 
issue arises whether an amended federal tax return (Form 1040X; claims for refund are made on an amended 
return) should be filed for a prior year with the status of married if there is a benefit in doing so. Obviously, 
such a question would arise only if filing as a married couple for federal income purposes would result in an 
overall income tax savings than the amount previously paid by each spouse to the same-sex marriage having 
previously filed separate single federal tax returns. The Report raises an interesting issue of whether an 
amended return filed after September 16, 2013, for a pre-2013 year for non-marital status purposes must be 
filed as married. This issue is not addressed by the Ruling. 

Furthermore, the issue arises as to how many prior years an amended return can be filed. The normal 
federal income tax statute of limitations on refund claims is three years from the date the return was filed or 
two years from the date the tax was paid, whichever is later.18 

However, according to Revenue Ruling 83-183, the last date to file a joint return for a prior year for 
which a single return was filed may be three years from the due date (without extensions) of the prior year. 19 

In that Revenue Ruling, however, the taxpayer could have filed a married, joint return for the prior year 
at the time the single return was filed. In the case of a same-sex married couple, that couple could not have 
filed a joint return for the prior year since federal law at that time precluded such a return. This distinction is 
important and makes this Revenue Ruling distinguishable from the situation confronting same-sex married 
couples seeking to file a married, joint return for a pre-Windsor year.20 

Under the normal statute of limitations on amended returns, as of September 1, 2013, the earliest prior 
year for which a claim for refund could be filed would be either the tax year 2009 if the tax return was filed 
on October 15, 2010, or the tax year 2010 if the 2009 tax return was filed prior to September 1, 2010. 

Under the Ruling, claims for refund for a prior year can be filed only if the statute of limitations is still 
open at the time the claim is filed. Prudence would dictate that claims for refund be filed as soon as possible 
for all years that would still be open under the applicable statute of limitations, provided there would be a net 
tax savings (refund) resulting from filing married as opposed to single.21,22  Under the Ruling, all items and 
transactions for the prior year for which an amended return is filed must be treated consistent with the married 
filing status. 
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However, all transactions occurring during a prior year for which a claim for refund is being considered 
should be analyzed to determine if the federal tax treatment originally reported would change if the same-sex 
couple was now considered married in the year for which the amended return is filed. For example, if the 
spouses to a same-sex marriage each owned stock in a corporation and one spouse’s stock was partially re-
deemed by the corporation during the prior year for which a claim for refund is being considered, the gain to 
the redeeming spouse in the original transaction might have been capital gain but now might be ordinary in-
come because of the related-party rules (the shareholders are now deemed married in the prior year).23 

Another issue relates to same-sex married couples that are divorced. Clearly, for same-sex couples di-
vorced in a Recognition State, such couples will be afforded the tax benefits of Code Section 1041 (tax-free 
property settlement), alimony under Code Section 71 (income to payee) and under Code Section 215 (deduct-
ible to payor), and child support under Code Section 71 (exclusion from income). However, for a couple that 
was granted a divorce prior to June 26, 2013, or September 16, 2013, such couple should determine whether 
the property settlement and payments are entitled to a more favorable federal tax treatment than originally 
reported or if the divorce should be re-opened and restructured to take into account the tax benefits under the 
Code. 

Another potential issue is whether a same-sex married couple in a Recognition State has a duty to treat 
an item or transaction for federal tax purposes in the current or later year consistent with the manner in which 
the item or transaction was treated in a pre-Windsor year for which an amended return is not being filed. For 
example, let’s assume a same-sex married couple is divorced in a Recognition State in a pre-Windsor year, 
one spouse issued an installment note to the other spouse as part of the property settlement, and the note pay-
ments extended into a post-Windsor year. In this scenario, can the parties claim the payments are tax-free un-
der Code Section 1041 in the post-Windsor year even though payments in the year of divorce were reported as 
taxable (Code Section 1041 did not apply during the prior year) or is the taxability of the post-Windsor year 
payments taxable because the parties were divorced before Windsor and the effective date of the Ruling? 

Conversely, as in the prior corporate redemption example, if the redeeming shareholder received an in-
stallment note from the corporation with payments extending into a post-Windsor year, will the character of 
the gain on the redemption be (1) taxed as capital gain in the post-Windsor year (which is consistent with the 
treatment in the original pre-Windsor redemption year) or (2) taxed as ordinary income in the post-Windsor-
year, since the redeeming spouse is now considered married to the remaining shareholder/spouse in the prior 
year? The shareholder/spouse is a related party under Code Section 318 for purposes of Code Section 
302(b)(3). 

Another example of the uncertainty is the application of Code Section 469(n) that attributes the material 
participation of one spouse to the other spouse. If the parties were married in a pre-Windsor year for which 
Code Section 469(n) was not claimed for a specific activity, does Code Section 469(n) apply to the same ac-
tivity in a post-Windsor year? The answer should be yes. 

The duty of consistency requires a taxpayer to be consistent in the treatment of tax items under certain 
conditions.24 How this duty applies in the situations described above is not clear since the potential incon-
sistency results not from the taxpayer’s error or omission but from a change in a law. The retroactive effect of 
Windsor and the Ruling is not clear. 

The consistency position in the Ruling might indicate that the transaction be reported in a later year con-
sistent with the original treatment unless an amended return for the prior year is filed. Perhaps the earlier 
transaction should be grandfathered. The Ruling did not address this type of issue. 

In addition, it is not clear whether, in a Service audit of one spouse to a same-sex marriage for a pre-
Windsor year, the Service unilaterally can treat the taxpayer/spouse as married for federal tax purposes for the 
audit year even though the spouse filed as a single person. The better position would be that the Service not 
be able to change the marital status for the prior year. 

 
Income Tax—Nonrecognition States 

Under the Ruling, same-sex married couples that live in a Nonrecognition State will be subject to the 
same income tax rules and uncertainties as described above for Recognition States and will be required to file 
as married persons for federal income tax purposes. However, since many Nonrecognition States also have a 
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personal income tax (presently, 41 states have a broad-based personal income tax), the same-sex married 
couple will not be able to file state returns as married. They will need to file state returns as single, which 
will require more work on an allocation of tax items, such as income and deductions, between them.  

The allocation of income and deductions becomes more complex in community property states that are 
Nonrecognition States. For example, it would appear that the community property laws of Texas would not 
apply to a same-sex married couple since Section 3.002 of the Texas Family Code defines community 
property as property acquired by either spouse during marriage and, as discussed above, Section 6.204 of 
the Texas Family Code provides that no right or claim to a legal benefit exists for a same-sex married cou-
ple in Texas. Thus, it would appear that income of one same-sex spouse would not be community income, 
but would be the income of the spouse that earned the income or owns the asset producing the income, the 
same as though the two individuals were not married. As stated in Q14 of the FAQ dealing with Registered 
Domestic Partners, “Generally, state law determines whether an item of income constitutes community in-
come.” 

In addition, the same considerations as above should be given to whether an amended return/claim for re-
fund should be filed for all open years if a refund in tax would result from filing as married. 

However, before a same-sex married couple living in a Nonrecognition State makes a final determination 
to file a claim for refund if such action is otherwise warranted, such couple should consider potential disad-
vantages from an income tax point of view from filing as married. Such disadvantages could arise in a number 
of areas, such as previously discussed. 

A same-sex married couple that lives in a Nonrecognition State and is seeking a divorce has a fundamen-
tal problem since such couple may not be able to obtain a divorce either in the Nonrecognition State since the 
marriage is not recognized in that state or in any other state that requires residency as a condition of granting a 
divorce. However, under Code Section 1041, a property settlement between the spouses upon a split-up 
should be a non-taxable event since the couple would still be married for federal purposes. In addition, if 
properly structured and desired, cash payments should qualify for alimony or child support under the Code 
Section 71. 

Another difference from Recognition States arises with respect to the proper parties to a Subchapter S 
election. In a community property Recognition State, both spouses to a same-sex marriage would sign the S 
election if the stock is community property. In a community property Nonrecognition State, the community 
property laws of that state seemingly would not apply; therefore, only the same-sex spouse in whose name the 
stock is registered would sign the election, absent a joint ownership arrangement between the spouses. 

 
Gift Tax—Recognition States 

For a same-sex married couple living in a Recognition State, the Windsor opinion and the Ruling affords 
this couple many gift tax advantages. The Ruling does not specifically address the gift tax issues now appli-
cable to same-sex married couples. Nevertheless, the Ruling will apply to gifts made on or after September 
16, 2013, as well as original gift tax returns and amended returns filed after that date for a prior period for 
which the statute of limitations is still open at the time of filing (ie, 3 year/2 year rule described above). 

Transfers of property between the spouses will be gift-tax free because the married couple will qualify 
for the unlimited marital deduction25 and a gift tax return will not be required. 

In addition, gifts of property to a third party will qualify for gift splitting, wherein the current $14,000 
annual exclusion per donee will be available from both the donor spouse and the nondonor spouse, thus quali-
fying the gift for a $28,000 annual gift tax exclusion per couple.26 The same rationale applies to a spouse’s 
lifetime exemption amount, which is currently $5,250,000.27 

If a transfer of property was made between spouses in a prior year for which a gift tax was paid, an 
amended gift tax return should be filed that claims the marital deduction and a refund of any gift taxes paid 
for which the applicable statute of limitations is still open. Amended gift tax returns are filed on a new IRS 
Form 709. 

If no gift taxes were paid with regard to a prior year’s transfer of property for which a gift tax return was 
filed but the amount of the gift exceeded the annual exclusion and, therefore, utilized any portion of the do-
nor’s lifetime exemption amount, an amended gift tax return should be filed that claims the marital deduction 
and thus reverses the use of the lifetime exclusion. While this course of action is available under the Ruling 
for all years for which the statute of limitations is still open, a question exists for all other prior years in which 
the couple was married and filed gift tax returns using part of the lifetime exclusion. If Section 3 of DOMA is 
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unconstitutional, then it would seem that the use of the lifetime exclusion was improper and the portion 
claimed previously should still be available regardless of the statute of limitations. This issue was not ad-
dressed by the Ruling. 
 
Gift Tax—Nonrecognition States 

For a same-sex married couple that lives in a Nonrecognition State, the same gift tax rules and issues 
would apply as discussed above for Recognition State residents. However, gifts of property by one spouse in 
a community property Nonrecognition State will require additional analysis to determine the nature of the 
ownership of the property gifted. 

 
Estate Tax—Recognition States 

Same-sex married couples that reside in Recognition States will be entitled to all the federal estate tax 
benefits accorded to opposite-sex married couples. These benefits include the unlimited marital deduction,28 
which allows an estate tax deduction for the value of assets passing from the deceased spouse to the surviving 
spouse. The Ruling, however, does not specifically address estate tax issues for persons dying prior to Sep-
tember 16, 2013. Nevertheless, the Ruling will apply to persons dying after September 16, 2013, as well as 
original estate tax returns filed after that date for a prior period and amended estate tax returns filed after that 
date for which the statute of limitations is still open at the time of filing. 

In addition, the recent addition to the Code of “portability,” which is an election made in the estate of the 
first deceased spouse, allows for the unused estate tax exemption of the first deceased spouse to be available 
to the same-sex surviving spouse.29 

An issue relates to the portability election for the estate of the first deceased spouse.30 Internal Revenue 
Service Notice 2011-82, 2011-42 IRB 516, requires the portability election for estates of decedents dying af-
ter 2010 be made on a timely filed federal estate tax return.31 The due date of the estate return is nine months 
after date of death plus a possible additional extension of six months.32 Obviously, by June 26, 2013, or Sep-
tember 15, 2013, the time for making a portability election has expired for some previously filed (or unfiled) 
estate tax returns. Whether the Service will grant additional time for the estate of a deceased spouse of a 
same-sex married couple to make the election remains to be seen. The Ruling does not address this type of 
issue. The current available option is to apply for a private letter ruling to permit a late election under Treas-
ury Regulation Sec. 301.9100 and Revenue Procedure 2013-1, 2013-1 IRB-1, which requires a substantial 
user fee. 

In the case of an estate tax return previously filed for a deceased same-sex spouse in a Recognition State, 
consideration should be given to filing an amended estate tax return to utilize the unlimited marital deduction 
to the extent otherwise applicable (meaning estate assets pass to the surviving same-sex spouse) and to pre-
serve for the surviving same-sex spouse the deceased same-sex spouse’s unused estate tax exemption, if any, 
if the statute of limitations is still open. 

 
Estate Tax—Nonrecognition States 

For a deceased same-sex spouse in a Nonrecognition State, the unlimited marital deduction will be avail-
able. As discussed above for Estate Tax in Recognition States, an amended estate tax return should be consid-
ered for the same reasons as discussed above, including the unlimited marital deduction and the benefits of 
portability for any unused estate tax exemption in the estate of the first deceased same-sex spouse. One signif-
icant disadvantage of residing in a community property Nonrecognition State is the step-up in basis rules on 
the death of the first spouse under Code Section 1014(b)(6) for all of the community property of an opposite-
sex married couple in that state may not apply to the same-sex married couple since their marriage is not rec-
ognized in that state and, thus, there is no community property. For the same-sex married couple, the step-up 
in basis may apply only to the decedent’s interest in the property owned by the decedent under that state’s law 
and not to the joint interest of the surviving spouse in the property. 
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ESTATE PLANNING 

The dichotomy between Recognition States and Nonrecognition States will be the continual subject of 
future developments. 

For now, planning and advice to same-sex couples requires diligence. Diligence includes both planning 
to obtain future benefits and advice as to claiming current federal benefits. Plans for same-sex couples should 
be reviewed and revised for the above-mentioned income, gift, and estate tax benefits. 
 

Recognition States 
In Recognition States, estate plans for same-sex couples should be immediately changed to take full ad-

vantage of marital deduction planning and split-gift planning. 
In addition, plans should also be reviewed for same-sex couples as a result of this newly recognized mar-

ital status. For example, grantor retained income trusts (or “GRITs”) have been a popular tool utilized for 
same-sex couples. This technique was available because as long as a same-sex partner was not considered to 
be a spouse, Chapter 14 of the Code was not applicable. GRITs are no longer available for same-sex married 
couples. It is unclear whether GRITs created in a year prior to September 16, 2013, while the parties were 
validly married, and continuing after that date will continue to be treated for tax purposes in the same manner 
as originally intended. The Ruling does not address these types of issues but the Ruling’s position on con-
sistency would seemingly answer this question in the affirmative. There are many such examples of planning 
matters that are altered due to the newly recognized marital status of same-sex married couples. 

Another example is the status of existing trusts where a same-sex partner is serving as trustee. It is possi-
ble that such a trust has been converted to a grantor trust under Subchapter J due to the grantor being deemed 
to have the powers of his or her newly recognized spouse. The Code specifically addresses a change in marital 
status. The Code clarifies that one is deemed to hold the powers of a new spouse, but only for periods follow-
ing the establishment of the marital relationship.33 Again, the Ruling does not address this issue but the con-
sistency position in the Ruling may provide an answer. 

An additional question relating to the above type of trust involves the retroactive application of Windsor. 
Due to the Windsor opinion, could this trust be treated as a grantor trust since inception? This question re-
mains unclear under the Ruling 
 
Nonrecognition States 

Estate planning for same-sex couples in Nonrecognition States should focus on the same issues as dis-
cussed above, as well as state-specific issues since the parties are not considered married for state law purpos-
es. Such issues include the absence of marital and property rights afforded to opposite-sex spouses. 
 
State Law Issues 

While not a direct result of the Windsor or Perry decisions, or, for that matter, DOMA, the continual and 
evolutionary acceptance of same-sex couples creates some significant state law implications for planning at-
torneys and other professionals. The number of same-sex marriages likely will increase due to the advantage 
of gaining federal benefits as a married couple that are not available to a non-married couple. 

Specifically, any number of planning documents that address the concept of a “spouse” should, if not al-
ready, account for whether the term includes same-sex spouses. If, for example, a will, trust or buy-sell 
agreement contains a general reference to “spouse,” then which state law is intended to apply in determining 
whether one is a spouse for purposes of the document? 

Further, references to “child” or “descendant” in a document should address what is meant by those 
terms and what law is to apply. A will or trust could itself define the beneficiaries of the Estate or Trust or 
define the class of appointees of a power of appointment. 

In determining whether an individual is a beneficiary of a will or trust, a drafter could (1) attempt to care-
fully define the term in the document; (2) rely on modifying terms such as “legitimate,” “blood,” or “adopt-
ed;” or (3) make reference to definition under applicable state law. 

New estate documents should carefully consider how children of same-sex couples will be treated for 
purposes of the agreement. For example, assume a child is born with one parent in a same-sex couple being 
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the biological parent. The document should address the question of whether the child is “legitimate” or 
whether the child is born in or out of wedlock if those terms are used in the document. 

The document should also answer the question of whether such child is a descendant of the nonbiological 
parent. Care must be exercised in designating which state’s laws are to be applied if any reliance is placed on 
state law for these determinations. 

Many other state law issues will arise as a result of same-sex couples validly married in a Recognition 
State but residing in a Nonrecognition State. A short list of issues includes the character of property as sepa-
rate or community property, property management rights, creditor rights, division of property at death or di-
vorce, availability of elective share of an estate, homestead rights of a spouse, the status of a spouse for heirs 
at law purposes, priorities given to spouses as a fiduciary positions, support obligations of spouses, and the 
ability to own property as tenants by the entity. These and other issues are sure to be the subject of future de-
velopments by state courts and legislatures. 

It is expected that Windsor and the Ruling, as well as the applicability of other federal benefits, will re-
sult in a dramatic increase in the number of same-sex married couples due to the availability of federal eco-
nomic benefits and, therefore, states will increasingly need to deal with the differing status applied to such 
couples and their descendants. 
 
CONCLUSION 

While the Supreme Court in Windsor extended federal law to same-sex married couple in Recognition 
States, the Windsor Court did not address how those same couples are to be treated in Nonrecognition 
States. As a result, federal agencies, including the Internal Revenue Service, are issuing guidance in this 
area.   

Unfortunately, all federal agencies have not issued guidance as of the time of the writing of this article or 
have not all agreed as to which state law is to be used for determining marriage. In addition, conflict exists 
between federal law and Nonrecognition State law as applied to same-sex married couples.   

With time and the continuing developments in this area of law, we most likely will see more same-sex 
marriages and more Nonrecognition States adopt legislation (or amend state constitutions) recognizing same-
sex marriages. 

This area of law is developing quickly and, until fully developed, the quagmire continues for same-sex 
couples. 
 
IMPORTANT TAX DISCLAIMERS 

This article is intended for general information purposes. The information in this article is not intended to 
constitute legal advice or a legal opinion as to any particular matter. Each person must consult with a qualified 
professional for appropriate legal advice. 
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MARITAL LIABILITIES 

 
 
ANY INTEREST OR DIVIDENDS PAID ON WIFE’S SEPARATE PROPERTY WAS WIFE’S SOLE 
MANAGEMENT COMMUNITY PROPERTY AND WAS NOT SUBJECT TO EXECUTION TO 
PAY HUSBAND’S NON-TORTIOUS LIABILITIES 
 
¶13-6-01. Beal Bank v. Gilbert, et al., ___ S.W.3d ___. 2013 WL 6054494 (Tex. App.—Dallas 2013, no pet. 
h.) (11/18/13). 
 
Facts: Wife and Husband married in 1959 and had 1 child. Wife inherited property from her parents that in-
cluded assets in an investment account in Louisiana (the investment account). In 1990, Wife received an in-
heritance from her uncle that also included assets in an investment account in Louisiana. Wife transferred the 
assets in the account that she inherited from her uncle into the investment account. 

According to Wife, the investment account “never contained anything other than cash, securities or mu-
tual funds which [she] acquired through inheritance” from her parents and her uncle. Wife denied she ever 
“deposited money or placed securities into the account which were purchased or acquired” by her or Husband 
during their marriage. Husband affirmed the investment account was maintained, controlled, and managed 
solely by Wife and denied that he ever made a contribution to the account. Both Wife and Husband denied 
that Husband had any control over the account. 

In 1993, Wife created a separate property (the Trust) for the benefit of the party’s daughter. Wife funded 
the trust with the entire balance of the investment account. Attached to the Trust document is a statement for 
the investment account for the period from June 26, 1993 through July 30, 1993 that shows interest and divi-
dends were credited to the account. 

On April 1, 1994, Wife and Husband entered into a post-nuptial agreement. The agreement was intended 
to “define the rights of each [party] in their community property and in the separate properties of each other.” 
Exhibits to the post-nuptial agreement listed Wife and Husband’s community property, Husband’s separate 
property, Wife's separate property, Husband's debts, and Wife's debts. Wife's separate property included the 
assets in the Trust. A statement for the investment account for the period from January 1, 1994 through Janu-
ary 28, 1994 is attached to the post-nuptial agreement and shows that interest and dividends had been credited 
to the account. 
 In October 1994, Beal Bank obtained a judgment against Husband based on a default on a note (the 
Judgment). In 2008, Beal Bank sued Wife, both individually and as trustee of the Trust, and Husband seeking 
declaratory relief and to set aside as a fraudulent conveyance the transfer of the assets from the investment 
account to the Trust. 

Beal Bank filed a combined traditional and no-evidence motion for partial summary judgment. Beal 
Bank moved for a traditional summary judgment on grounds it was entitled to a declaration that (1) the debt 
evidenced by the Judgment is a community property debt of Husband and Wife; (2) at the time of the creation 
of the Trust, the assets in the investment account were presumed to be Husband and Wife’s community prop-
erty; (3) interest and dividends in the investment account prior to the creation of the Trust were community 
property; and (4) to the extent the assets in the investment account prior to the creation of the Trust included 
any separate property, that separate property has been commingled with Husband and Wife’ community prop-
erty so as to lose its character as separate property. Beal Bank sought a no-evidence motion for summary 
judgment on grounds that Wife is unable to establish by clear and convincing evidence the separate property 
character of the assets in the investment account or of some or all of the assets in the Trust. 
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Both Wife and Husband responded to Beal Bank's motion for partial summary judgment. Wife filed a 

cross-motion for summary judgment on grounds the assets in the investment account and in the Trust had al-
ways been either her separate property or her sole management community property. Wife further asserted 
that, because these assets had never been subject to execution to satisfy Beal Bank's judgment against Hus-
band, there had not been a transfer of “property of the debtor” necessary to establish a fraudulent conveyance. 

The trial court granted both Wife’s and Husband’s motions for summary judgment and denied Beal 
Bank’s motion for partial summary judgment and ordered that Beal Bank take nothing on its claims.  
 
Holding: Affirmed  
 
Opinion: Texas recognizes both sole and joint management community property. Sole management community prop-
erty is that property which, though acquired during the marriage, would have belonged to a spouse if single. 
Sole management community property includes (1) personal earnings; (2) revenue from separate property; (3) 
recoveries for personal injuries; and (4) the increase and mutations of, and the revenue from, all property sub-
ject to the spouse's sole management, control, and disposition. Marital property subject to the sole manage-
ment, control, and disposition of one spouse is not subject to any non-tortious liability of the other spouse.  

Here, the undisputed evidence established the original source of the assets in the investment account was 
a devise to Wife from her parents and from her uncle. Accordingly, the property in the investment account, 
when acquired by Wife, was Wife's separate property. Beal Bank argues that dividends and interest credited 
to the investment account were community property and this community property was mingled with the sepa-
rate property to the extent that the entire account became community property. However, to the extent that, 
prior to the creation of the Trust, any interest or dividends paid on Wife’s separate property in the investment 
account was community property, it was Wife’s sole management community property and was not subject to 
execution to pay Husband’s non-tortious liabilities. Accordingly, prior to the creation of the Trust, none of the 
assets in the investment account were available for execution to satisfy the Judgment and any commingling of 
the assets did not allow Beal Bank to execute on the investment account to satisfy the Judgment. 

 
Editor’s Comment: This non-divorce case helps in understanding the misnomer “community debt,” which is 
how the bank characterized its judgment. As the case demonstrates, the real question about “community 
debt” is what property can be seized to satisfy the debt, not whose name the debt is in. J.V. 
 
Editor’s Comment: Finally a case that sets out the rules of marital property liability in the Family Code. One 
more reason to classify debts incurred during marriage instead of using the general term “community debts” 
which do not exist in Texas despite some courts of appeals’ opinions. J.V.C.  
 

 
DIVORCE 

INFORMAL MARRIAGE 
 

 
DESPITE FACT THAT PARTIES LIVED ON THE SAME PROPERTY, FILED JOINT TAX RE-
TURNS, AND HUSBAND REPRESENTED HE WAS MARRIED ON INSURANCE APPLICA-
TIONS, RETIREMENT PLAN DOCUMENTS, AND ESTATE PLANNING DOCUMENTS, NO IN-
FORMAL MARRIAGE 
 
¶13-6-02. Fusselman v. Fusselman, 09-11-00935-CV, 2013 WL 5428137 (Tex. App.—Beaumont 2013, no 
pet. h.) (9/26/13). 
 
Facts: Husband and Wife divorced on July 25, 1996.  In April 2010, Wife filed a petition to divorce Husband 
again, claiming that they had entered into a common law or informal marriage in 1998 (subsequent to their 
1996 divorce) and that they separated in April 2010. Per Wife, approximately eight days after the trial began, 
Husband signed a “change of benefits” form in which he represented to his employer that he was married to 
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Wife subsequent to July 25, 1996. Wife was unaware of this document until after the completion of the trial. 
During trial, multiple documents were presented by Wife in which Husband referred to Wife as his wife after 
their 1996 divorce. These documents included joint income tax returns, insurance applications, retirement 
plan documents, and estate planning documents. Husband, however, attributed these representations to confu-
sion over how to fill out the forms or miscommunications with his accountant. Husband also maintained that 
he never agreed to marry Wife. Additionally, while Husband and Wife lived in the same house during certain 
periods after their 1996 divorce, Husband lived in separate quarters, while Wife lived in the main quarters 
with another man. The trial court held that Husband and Wife had not entered into an informal marriage. Wife 
appealed.   
 
Holding:  Affirmed. 
 
Opinion: An informal marriage may be proven by evidence that the man and woman agreed to be married 
and after the agreement they lived together in this state as husband and wife and they represented to others 
that they were married. The three elements of an informal marriage must exist at the same time.  Here, the 
record reflected that Husband and Wife were married in 1976, had a child in 1977, divorced in 1996, and con-
tinued to hold themselves out as married after their divorce. However the record did not reflect that, even 
though they lived in the same residence, Husband and Wife lived together “as husband and wife” after their 
1996 divorce or that they agreed to be married. While the various documents and testimony presented during 
the trial contained representations that were inconsistent with the trial court’s determination regarding wheth-
er Husband agreed to marry after the parties’ 1996 divorce, the trial court was free to accept Husband’s ex-
planations for the inconsistencies. Additionally, none of the documents on which Wife relied stated that Hus-
band agreed to marry her. Also, the trial court was free to accept Husband’s testimony that after 1994, he and 
Wife did not live together as husband and wife because he lived in a garage apartment next to the main house. 
Therefore, the COA held that considering all of the evidence in the record, it could not say that the evidence 
contrary to the trial court’s judgment was so overwhelming that its finding that no informal marriage existed 
is clearly wrong and unjust.  
 
Editor’s Comment: This case is a reminder as to just how fact-specific these informal marriage cases can be. 
This case could have easily gone the other way, but the trial court's findings are sacrosanct. However, I did 
not like the COA's reference to the lack of any documents that stated that Husband agreed to marry Wife. 
What kind of document would that be?! R.T. 
 
Editor’s Comment: The husband did not direct his anger at the wife until after separation. Therefore, this 
case could be read for the proposition that displaying anger toward other people constitutes cruelty toward 
one’s spouse. J.V. 
 
Editor’s Comment: Societal norms have changed dramatically. The “Honeymooners” was the most popular 
television series in the 1950’s. Today every episode would be grounds for granting Alice Kramden a divorce 
based on cruelty. J.V.C. 
 

 
DIVORCE 

GROUNDS FOR DIVORCE 
 

 
TO GRANT A DIVORCE BASED ON CRUELTY, THE CONDUCT OF THE ACCUSED PARTY 
MUST RISE TO SUCH A LEVEL AS TO RENDER THE COUPLE’S LIVING TOGETHER INSUP-
PORTABLE. 
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¶13-6-03. Kemp v. Kemp, 11-11-00292-CV, 2013 WL 58891583 (Tex. App.—Eastland 2013, no pet. h.) 
(mem. op.) (10/31/13). 
 
Facts: Husband and Wife were married in 2009, and Wife filed for divorce in 2010. At trial, Wife testified 
extensively about Husband’s anger issues. Wife testified that Husband had often yelled and cursed at people, 
that Husband had road rage, and that after separation, Husband refused to leave her separate house one day 
(despite her requests for him to do otherwise) and that he burned her property. Wife testified that Husband’s 
conduct exacerbated her heart condition. The trial court granted the divorce on the basis of cruelty. Husband 
appealed. 
 
Holding:  Affirmed in part, reversed in part. 
 
Opinion: Husband argued that the evidence was legally and factually insufficient to support the finding of 
“cruelty” because there was no evidence that his conduct rose to the level of cruel treatment that rendered the 
couple’s living together insupportable. A trial court may grant a divorce on the ground of cruel treatment. To 
be considered “cruel treatment,” the conduct of the accused party must rise to such a level as to render the 
couple’s living together insupportable.  “Insupportable,” for purposes of “cruel treatment,” means incapable 
of being borne, unendurable, insufferable, or intolerable. Mere trivial matters or disagreements do not justify 
the granting of divorce for cruel treatment. Acts occurring after separation can support a finding of cruel 
treatment. The COA held that based on the evidence, the trial court could have reasonably concluded that 
Husband’s conduct constituted cruel treatment such that the marriage was made insupportable. 
 
Editor’s Comment: This case is a helpful primer on just what constitutes “cruel treatment as a basis for an 
at-fault ground. However, Husband did not dispute any of Wife’s descriptions of his temper and anger, so he 
could hardly win on appeal when he did not argue about it at trial. R.T. 
 
Editor’s Comment: The husband did not direct his anger at the wife until after separation. Therefore, this 
case could be read for the proposition that displaying anger toward other people constitutes cruelty toward 
one’s spouse. J.V. 
 
Editor’s Comment: Societal norms have changed dramatically. The “Honeymooners” was the most popular 
television series in the 1950’s. Today every episode would be grounds for granting Alice Kramden a divorce 
based on cruelty. J.V.C. 
 

 
DIVORCE 

ALTERNATIVE DISPUTE RESOLUTION 
 

 
A PARTY IMPLIEDLY WAIVES THEIR RIGHT TO ARBITRATION BY SUBSTANTIALLY IN-
VOKING THE JUDICIAL PROCESS TO THE OTHER PARTY’S DETRIMENT AND PREJUDICE. 
 
¶13-6-04. IMOMO Brown and Chavez, 07-13-00025-CV, 2013 WL 6044454 (Tex. App.—Amarillo 2013, no 
pet. h.) (mem. op.) (11/7/13). 
 
Facts: Prior to marriage, Husband and Wife executed a premarital agreement. Wife filed for divorce on July 
29, 2011. Initially, Husband filed a general denial; however on December 6, 2011, he filed a counter petition 
for divorce. For a period of several months, counsel for the parties exchanged letters attempting to name an 
arbitrator. Eventually Wife hired new counsel who immediately requested proposed dates for trial without any 
resolution of the arbitration question. Wife’s counsel sent a letter advising of a September 19, 2012 trial set-
ting. On August 2, 2012, Husband filed a plea in abatement and motion to stay the final hearing. The trial 
court denied the plea. The divorce proceeded to final hearing on October 11, 2012, and a written final decree 
of divorce was entered on that day. Husband appealed. 
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Holding:  Affirmed. 
Opinion:  Husband, having properly preserved his issue for appeal, argued that the trial court erred in deny-
ing his plea in abatement and motion to stay final hearing. The parties to an agreement may contractually 
agree to enter into arbitration. Accordingly, the rules applicable to the interpretation and enforcement of con-
tract apply in determining the propriety of arbitration under a particular arbitration clause. As in any contrac-
tual provision, an agreement to arbitrate can be waived either expressly or impliedly. One method of implied 
waiver is to substantially invoke the judicial process to the other party’s detriment or prejudice. This determi-
nation is based on the totality of the circumstances and considers a number of factors, including: (1) when the 
movant knew of the arbitration clause; (2) how much discovery has been conducted; (3) who initiated it; (4) 
whether it related to the merits rather than arbitrability or standing; (5) how much of it would be useful in ar-
bitration; and (6) whether the movant sought judgment on the merits. The COA held that Husband impliedly 
waived his right to arbitration because (1) the evidence demonstrated that Husband knew of the arbitration 
clause in the premarital agreement, (2) Husband’s discovery was aimed at the merits of Wife’s position re-
garding the property division, (3) Husband never filed a motion to compel arbitration before a trial date had 
been secured, and (4) Husband’s failure to request the trial court to compel arbitration until shortly before trial 
resulted in Wife having suffered the expense, through attorney’s fees, of replying to discovery, preparing for 
trial, and having a fully contested trial. The COA held that the trial court’s findings that Husband impliedly 
waived his right to arbitration was supported by the record due to his substantial invocation of the judicial 
process and the harm his invocation worked on Wife. 
 
Editor’s Comment: The husband preserved error by asking that the trial court abate the case to allow arbi-
tration to take place, even though he did not seek relief under Tex. Civ. Prac. & Rem. Code § 171.021, which 
allows a court to compel arbitration. The court quoted Thota v. Young, 366 S.W.3d 678, 690 (Tex. 2012): 
“We have long favored a common sense application of our procedural rules that serves the purpose of the 
rules, rather than a technical application that rigidly promotes form over substance.” J.V. 
 
Editor’s Comment: Unfortunately this case is too old to get the appellant’s brief on-line. There is a curious 
statement in the opinion that the husband sought arbitration and pled that he “had met all prerequisites to 
invoke arbitration to resolve the dispute.” That statement should trigger TRCP Rule 54 pleading conditions 
precedent, which can only be rebutted by affirmative pleadings of specific denials. Under those circumstances 
H should have won because W was barred from contesting his entitlement to arbitration. The reliance on H’s 
request for discovery is likewise curious. Discovery is equally available in trial or arbitration. Lesson here is 
- don’t sit on your rights. J.V.C. 
 

 
DIVORCE 

DIVISION OF PROPERTY 
 

 
BECAUSE HUSBAND BREACHED THE SETTLEMENT AGREEMENT, REASONABLE ATTOR-
NEY’S FEES TO THE PREVAILING PARTY WAS MANDATORY IF THERE WAS PROOF OF 
THE REASONABLENESS OF THE FEES, WHICH WIFE FAILED TO DO 
 
¶13-6-05. Maynard v. Booth, ___ S.W.3d ___, 2013 WL 6182965 (Tex. App.—San Antonio 2013, no pet. h.) 
(11/2713) 
 
Facts: On September 22, 2011, in connection with their divorce, Wife and Husband signed a hand-written 
agreement dividing their marital assets (“the settlement agreement”). Later a dispute arose over whether Hus-
band breached the settlement agreement. The trial court found Husband breached the agreement and signed a 
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Final Judgment and Decree of Divorce on August 10, 2012. Wife appealed the judgment, and Husband filed a 
motion to dismiss that was carried with the appeal. Wife raised two issues on appeal: (1) in the decree, she 
should have been awarded $42,000 in lost hog hunting income instead of only $18,000 and (2) the trial court 
should have awarded her an additional $178,000 in attorney's fees 
 
Holding: Affirmed 
 
Opinion: Wife contends she proved lost hog hunting income in the amount of $42,000 as a matter of law. She 
offered into evidence several hog hunting contracts from people who knew she and Husband were getting a 
divorce and who she knew “would love to come back on my side of the ranch.” However, the contracts were 
from 1991 to 1997, years before the divorce. Wife admitted that no hog hunting had been conducted on the 
ranch for six to seven years. When such hunts were conducted, she and Husband would schedule about six 
men for a three-day hunt during January, February, and March. She said if she could have done that again 
starting in January 2012, she would charge $200 per day per man. Wife calculated that at $600 per man per 
weekend, times four weekends a month for three months, she would have earned $42,000. Although Wife’s 
testimony was not contradicted, this testimony was based on her hope that hunters would have contracted 
with her in January, February, and/or March 2012. However, she also testified no hog hunting had been con-
ducted on the ranch for six to seven years preceding the divorce.  

The trial court determined Husband breached the settlement agreement; therefore, an award of reasona-
ble attorney’s fees to the prevailing party was mandatory if there was proof of the reasonableness of the fees. 
However, the amount of the award lies within the discretion of the trial court. A meaningful review of the 
hours claimed is particularly important because the usual incentive to charge only reasonable attorney's fees is 
absent when fees are paid by the opposing party. 

Here, although Wife’s attorney's fees evidence was not controverted, the trial court has discretion in de-
termining what amount of attorney’s fees is reasonable. Wife’s attorney stated he dictated the invoice a few 
days before trial. At trial, to arrive at the number of hours he expended on the case, Wife’s attorney divided 
$178,002.00 by his hourly rate of $450 to arrive at 395.56 hours. The invoice does not indicate and Wife’s 
attorney did not testify about any record of his time attributable to each of the various tasks mentioned in the 
invoice. Nor did he segregate fees related to the breach of contract claim from any fees related to the divorce. 
The trial court awarded fees of $200,000 for services rendered after the date of October 12, 2011 “provided 
however, if this case is not appealed to the court of appeals, One Hundred–Thirty Thousand Dollars 
($130,000) shall be remitted; provided further, if this case is appealed to the Court of Appeals, but not to the 
Texas Supreme Court, Fifty Thousand Dollars ($50,000) shall be remitted.” On this record, the court of ap-
peals could not conclude the trial court abused its discretion in awarding attorney's fees in the amount it did. 
 
Editor’s Comment: The attorney’s fees were mandatory not under the Family Code but under Tex. Civ. Prac. 
& Rem. Code § 38.001(8), which provides for attorney’s fees in breach-of-contract cases. J.V. 
 
Editor’s Comment: The attorney fees were awarded in contract, not as a division of the community estate 
(they had already settled the divorce). Attorney fees in contract go to the winning side. This is a “lodestar” 
fee shifting case because the successful party must be awarded their reasonable fees. The Supreme Court has 
set strict standards of proof in fee shifting cases. Don’t confuse the proof needed here with reasonable fees at 
the discretion of the court in a Title I or V case. On the other hand, don’t be foolish enough to charge 
$178,002 and draft a simple invoice of your fee a few days before trial either. J.V.C. 
 

 
DIVORCE 

ENFORCEMENT OF PROPERTY DIVISION 
 

 
SPOUSE NOT PRECLUDED FROM SEEKING JUDGMENT PURSUANT TO PETITION FOR EN-
FORCEMENT IN ADDITION TO JUDGMENT IN DECREE AS LONG AS WIFE ONLY RECOV-
ERS ON ONE OF THE JUDGMENTS 
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¶13-6-06. Berry v. Berry, ___ S.W.3d ___, 2013 WL 4854315 (Tex. App.—El Paso 2013, no pet. h.) 
(9/11/13). 
 
Facts: Husband and Wife divorced. Their divorce decree stipulated that they had entered into a MSA, which 
was approved by the court and would be enforceable as a contract. Pursuant to the decree, Wife was awarded 
$44,000, which Husband was to pay by cash or cashier’s check on the day the decree was signed. Although 
Husband had been awarded $44,276 in an account from which he could have paid Wife, Husband had failed 
to pay Wife almost a month later. Instead, Husband opted to use $30,000 from that account to buy out his new 
Wife’s former husband’s interest in their home. Wife filed a petition for enforcement of property division in 
which she sought a money judgment, including pre- and post-judgment interest and attorney’s fees. The trial 
court granted all relief requested, and Husband appealed. 
 
Holding:  Affirmed. 
 
Opinion:  Husband argued on appeal that the trial court erred in awarding a second money judgment for the 
same debt, believing that because of the trial court’s actions, he had two separate $44,000 judgments entered 
against him. Per Texas Family Code Section 9.010, if a party did not receive payments of money as awarded 
in the decree of divorce or annulment, the court may render judgment against a defaulting party for the 
amount of unpaid payments to which the party is entitled. The remedy of reduction to money judgment is in 
addition to the other remedies provided by law. Thus, Wife was entitled to recover a money judgment pursu-
ant to the Texas Family Code inasmuch as the decree was also enforceable as a contract. Since Wife pleaded 
both theories of recovery, but she recovered only one judgment, the COA affirmed the trial court’s ruling. 
 
Editor’s Comment: Perhaps the MSA should have included a provision that the divorce decree grant judg-
ment for the $44,000 rather than simply award the money. J.V. 

     
 
WIFE’S TESTIMONY, ALONG WITH HUSBAND’S DEEMED ADMISSIONS, SUFFICIENT TO 
PROVE DAMAGES IN DEFAULT JUDGMENT 
 
¶13-6-07. Gotch v. Gotch, ___ S.W.3d ___, 2013 WL 5288487 (Tex. App.—Houston [14th Dist.] 2013, no 
pet. h.) (9/19/13). 
 
Facts: Husband and Wife were divorced on March 25, 1999. In their divorce decree, Husband promised to 
pay certain categories of debts and obligations and to indemnify and hold Wife harmless from any failure to 
so discharge those debts and obligations. Among the listed categories were any and all debts incurred by Hus-
band on or after the date of separation. Also, among the categories was a provision awarding Husband all 
credit cards, credit card accounts, debts, and liabilities in his name. After the divorce, Husband incurred and 
defaulted on at least $13,654.53 in credit card debt in an account that was held in Husband and Wife’s name, 
resulting in collection activities against Wife by the credit card company, damage to her reputation and credit 
history, impairment of her ability to obtain credit, and the hiring of an attorney to clear her credit history. 
Wife filed a Motion to Reduce Money Obligation to Monetary Judgment and For Damages. The pleading was 
served on Husband along with requests for disclosure, admissions, and production. Husband, however, did 
not file any response or answer to Wife’s pleading, did not respond to the discovery requests, and never made 
any appearance in the proceedings. Wife filed a motion for default judgment. At the first default judgment 
hearing, Wife presented (1) Husband’s deemed admissions, (2) her own testimony regarding the alleged 
breach and damage to her credit, and (3) her attorney’s testimony on fees. The associate judge denied the de-
fault, stating that the specific credit card account in question was not specifically identified in the divorce de-
cree. At the second default judgment hearing, Wife offered additional evidence which included further docu-
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mentation regarding the charges on the account. The presiding judge signed an order denying default judg-
ment “after considering all of the evidence admitted.” Wife appealed. 
 
Holding:  Reversed and Remanded. 
 
Opinion:  In a no-answer default judgment, the failure to file an answer operates as an admission of the mate-
rial facts alleged in the petition, except as to unliquidated damages. Therefore, a plaintiff is only required to 
prove damages, including proof of a causal connection between the event sued upon and the alleged damages. 
Here, the record showed that Husband was properly served, the requisite amount of time for Husband to file 
an answer had passed, and Husband had not filed an answer (and thus was deemed to have admitted the alle-
gations in Wife’s pleadings). Furthermore, Husband admitted that Wife‘s reasonable and necessary attorney‘s 
fees were―at least $5,000 and that Wife‘s actual damages resulting from his actions were at least 
$13,6545.53. Wife testified that―$3,000 would be fair to compensate her for injury to her credit. Under this 
record, the trial court reasonably could have found only that Glenda sustained damages and it failed to do so. 
 
Editor’s Comment: Goodness, it seems as though the trial court in this case was heck-bent on denying this 
woman her reasonable requested relief. I'm glad the COA took the time to write such a thorough yet succinct 
opinion. This case is a good reminder as to how helpful it can be to send requests for admissions to a party 
that you think might ignore it and/or default. This woman's case was made so much easier by the fact that her 
ex failed to respond to her requests for admissions, and as such, they were deemed admitted. R.T. 
 
Editor’s Comment: Requests for admissions should be treated with the same urgency as a lit stick of dyna-
mite. J.V. 
 
Editor’s Comment: This should have been a simple “Gotch-a” default. Deemed admissions and failing to file 
an answer doomed the ex-husband. A lot of time and effort was generated over a basic issue of law. I shame-
lessly recommend the article on admissions (above). J.V.C.  

     
 

FOUR-YEAR STATUTE OF LIMITATIONS DID NOT APPLY TO MOTION FOR ENFORCE-
MENT OF SPOUSAL SUPPORT, COMMUNITY PROPERTY ESTATE IS GENERALLY VALUED 
AT TIME OF DIVORCE (EVEN FOR CASES ON REMAND THAT ARE FINALIZED YEARS AF-
TER THE ORIGINAL DIVORCE DECREE IS ISSUED) UNLESS SPOUSE CAN SHOW THAT IN-
CREASE WOULD HAVE RESULTED IN A MATERIAL GREATER AWARD TO THAT SPOUSE 
 
¶13-6-08. O’Carolan v. Hopper, ___ S.W.3d ___, 2013 WL 5477469 (Tex. App.—Austin 2013, no pet. h.) 
(9/27/13). 
 
Facts:  Divorce finalized on May 1, 2000, awarding a two-year period of spousal maintenance to Wife and 
awarding all of the community property and corresponding debts to Husband. Wife appealed, and in 2002 the 
COA remanded Wife’s claim for property division, holding that the trial court erred by awarding Husband all 
of the community property and only awarding spousal maintenance to Wife.  

On remand, Wife filed a claim in 2009 for enforcement of the original spousal maintenance award and 
Husband filed a motion to strike. The trial court dismissed Wife’s claim for enforcement of the original 
spousal-maintenance award, holding that the four-year statute of limitations had expired in 2006.  

On remand, Wife also argued that the community property estate should be valued as of the time of the 
finalization of the remanded case in 2009, versus as of 2000 when the divorce decree was originally granted. 
The trial court heard pretrial argument on the issue, and ruled that the property should be valued as of the time 
of the divorce in 2000.  

The trial court finalized the case on remand in 2009, awarding 55% of the community property to Wife 
and 45% to Husband and ordering that the $2,000 sanction for attorney’s fees that were awarded to Husband 
be deducted from Wife’s 55% share of the community estate. Wife appealed. 
 
Holding:  Reversed and Remanded in Part and Affirmed in Part. 
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Opinion:  Wife argued that the trial court erred in dismissing her motion of enforcement of the original 
spousal-maintenance award. The COA analyzed whether Wife’s claim was timely filed based on whether the 
judgment in the divorce decree ordering Husband to pay spousal maintenance was dormant under Civil Prac-
tice and Remedies Code §34.001, or whether Wife’s claim should have been brought within the four-year lim-
itation period of the date that the last installment was due. A judgment becomes dormant if writ of execution 
is not issued within ten years after rendition of judgment. Additionally, when an original decree of divorce 
precludes any further adjudication of a specific right, then enforcement motions “are clearly not separate 
claims that would come under the [four-year] catchall statute of limitations.”  Thus, the COA concluded that 
the ten-year dormancy period applied to the judgment in the parties divorce decree for spousal maintenance; 
therefore, the trial court erred by dismissing Wife’s enforcement claim.  

Wife also argued that the trial court failed to make a just and right division of the community property 
because it ruled that the property should be valued as of the time of the divorce in 2000 instead of the at the 
time of finalization of the case on remand in 2009. Despite the trial court’s discretion to decide otherwise for 
equitable purposes, the rule generally followed in Texas is to value the community assets as of the date of di-
vorce. Although Wife argued that the community property’s value had increased between 2000 and 2009, she 
did not explain how any alleged increase in value would have resulted in a materially greater award to her 
after the trial court accounted for Husband’s asserted economic-contribution claims for post-marital im-
provements. As a result, the COA could not conclude that the trial court abused its discretion by determining 
that the community property should be valued as of the date of the divorce or that the decision was manifestly 
unfair. 

 
Editor’s Comment: This is a long and complex case, but definitely has some gems in it, particularly if you are 
dealing with (or think you may have to deal with) a case that has been appealed once, and is back down to the 
trial court on a remand and new trial. There are so few reported decisions that deal with the sticky situation 
of valuation in such a circumstance- i.e. when the divorce happened 5 years ago, and it's just now back down 
on remand, does the trial court use the old values from the date of divorce, or take into account the current 
values? This COA takes the easy way out, and simply uses the old values from the date of divorce, but it 
seems to indicate that perhaps if Wife had shown the increase in the community property's value, the trial 
court would have been free to consider that, and even to consider Husband's arguments for reimbursement or 
economic contribution for post-marital payments of the mortgage, taxes, etc. on the marital home. R.T. 
 
Editor’s Comment: This is a very lengthy opinion and needed to be because of the convoluted procedural 
history. The court pointed out that an affirmative defense of limitations is a summary judgment motion, not a 
motion to dismiss as in this case. But, they went on to rule on the merits so it didn’t come back a third time. 
The court distinguishes between the evolution of child support enforcement as opposed to the lack of same in 
spousal support. Clearly, the latter needs some work from the Legislature. This is a comprehensive opinion 
and one you can put in your trial notebook if you’re litigating a past due spousal support issue. J.V.C. 

     
 

TEXAS COURTS CAN ENFORCE FOREIGN JUDGMENTS, BUT THEY CANNOT MODIFY 
THEM. 
 
¶13-6-09. Arnell v. Arnell, ___ S.W.3d ___, 2013 WL 5935583 (Tex. App.—Dallas 2013, no pet. h.) 
(11/6/13). 
 
Facts: Husband and Wife were married in Mexico in 1982, had three children, and were divorced by a Swit-
zerland court in 2002. Husband did not make all of the child and spousal support payments required by the 
Swiss divorce decree, and Wife subsequently filed a petition for registration and enforcement of the Swiss 
support orders in a Texas trial court. At the center of the controversy was a piece of real property located in 
Dallas, Texas. Husband and Wife alleged that they jointly owned the property, and neither party disputed that 
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the Swiss courts deferred a decision on the disposition of the Dallas property. At trial, Wife sought a turnover 
order regarding the Dallas property to offset a portion of the amounts due to her under the Swiss orders. The 
trial court signed its order registering and enforcing five of the Swiss orders. After offsets were made, the trial 
court granted judgment to Wife for $375,606.04, plus interest and attorney’s fees. The trial court also entered 
a turnover order requiring Husband to turn over his interest in the Dallas property. Husband appealed. 
 
Holding:  Affirmed. 
 
Opinion: Husband contended that the trial court had no jurisdiction to enter its order because the Swiss courts 
had yet to decide the ownership of the Dallas property. Husband also contested the validity and enforcement 
of the orders, as permitted by Texas Family Code §§ 159.606 and 159.607 (“UIFSA”. He objected that the 
orders had been vacated, suspended, or modified by a later order or that the issuing tribunal had stayed the 
orders pending appeal. Under Texas Family Code § 159.601, a support order issued by a tribunal of another 
state may be registered in Texas for enforcement. A support order is defined in UIFSA as “a judgment, de-
cree, order, or directive, whether temporary, final, or subject to modification, issued by a tribunal for the ben-
efit of a child, a spouse, or a former spouse that provides for monetary support, health care, arrearages, or re-
imbursement and may include related costs and fees, interest, income withholding, attorney’s fees, and other 
relief.”  Husband bore the burden of proving his defense and the COA found that he did not establish that the 
orders had been vacated, suspended, modified, or stayed. The COA held that although the Swiss court could 
later determine ownership and division of the Dallas property, the deferral of that decision did not in any way 
vacate, suspend, modify, or stay Husband’s child and spousal support obligations. Furthermore, under subsec-
tion (c) of section 159.607, the trial court was required to issue an order confirming the foreign order if Hus-
band did not establish an appropriate defense under subsection (a).  
 
Editor’s Comment: Texas Courts have the duty to register and enforce (but not modify) foreign support or-
ders. My only problem with this case is the court ordered turnover. The divorce isn’t final and only the Swiss 
Court can determine ownership of the Dallas residence. The Court of Appeals said as follows, “it is undisput-
ed that the Swiss courts ‘reserve[d] the liquidation of the couple’s assets belonging to Monika and Roland 
Scott ARNELL’ including the Dallas property, ‘for later,’ and there is nothing in the record showing that the 
Swiss courts have made any disposition of the Dallas property. And only the Swiss courts may modify the 
support orders. See Tex. Fam. Code Ann. §§ 159.205; 159.603(c). But the trial court’s order does not in any 
way modify the support obligations set forth in the Swiss orders. Instead, it enforces those obligations as de-
termined by the Swiss courts.” Here the turnover order compelled the H to sign over his interest in the resi-
dence to the wife vesting her with sole ownership. The Swiss Court has been deprived of the ability to divide 
the marital property under Swiss Law thanks to the trial court’s turnover order. J.V.C. 
 

 
DIVORCE 

SPOUSAL MAINTENANCE 
 

 
A MOTION TO CONTINUE SPOUSAL MAINTENANCE IS IMPROPER IF THE ORIGINAL 
AWARD OF MAINTENANCE WAS MADE UNDER FAMILY CODE SECTION 8.054(a), WHICH 
IMPOSES A THREE-YEAR TIME LIMIT. 
 
¶13-6-10. Novick v. Shervin, ___ S.W.3d ___, 2013 WL 5741182 (Tex. App.—Dallas 2013, no pet. h.) 
(10/23/13). 
 
Facts: Husband and Wife divorced in 2010. The final divorce decree provided that Wife was “presently disa-
bled” and that in consideration of Wife’s disability, Husband was to pay Wife $2,000.00 per month for 24 
months. Four days before the last payment was due under the divorce decree, Wife filed a motion to modify, 
asking the court to order Husband to continue paying her spousal maintenance as long as her physical disabil-
ity continued. Husband ultimately filed a motion to dismiss for lack of subject-matter jurisdiction, arguing 
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that the divorce decree was res judicata of the issue of spousal maintenance. The trial court agreed and dis-
missed Wife’s motion. Wife appealed. 
 
Holding:  Affirmed. 
 
Opinion: Wife argued that the trial court erred by concluding that it lacked authority to extend the spousal 
maintenance awarded in the divorce decree. At the time the judge signed the divorce decree, Family Code 
Section 8.054(a) imposed a general rule that a trial court could not order spousal maintenance for a period 
longer than three years.  However, if a spouse seeking maintenance is unable to support himself or herself 
through appropriate employment because the spouse has an incapacitating physical or mental disability, the 
court may order maintenance for as long as the disability continues. The language of the divorce decree con-
trols whether a party may file a motion to continue maintenance. If the award of maintenance is based on sec-
tion 8.054(b), which permitted (and still permits) an award of indefinite duration based on either the spouse's 
or a child's disability, then a motion to continue maintenance is permitted, and the trial court has authority to 
consider it. However, a motion to continue maintenance would be improper, and the trial court would lack 
authority to consider such a motion, if the award of maintenance were made under section 8.054(a), which 
then imposed a three-year time limit. The necessary intent can be shown by a specific finding of disability 
plus a provision that the beneficiary of the award has the burden of seeking continuation of maintenance be-
yond a court-ordered termination date. The necessary intent can also be shown by a specific reference to sec-
tion 8.054(b), or by the fact that the award exceeds the maximum duration permitted by section 8.054(a). But 
an award that is within the maximum duration permitted by section 8.054(a), that does not refer to section 
8.054(b), and that is accompanied by neither a finding of disability nor a provision for future review or con-
tinuance is presumed to be made under section 8.054(a) and is not subject to extension. Since Husband and 
Wife’s divorce decree did not show any intent that the order for spousal maintenance was made under section 
8.054(b), the COA held that the trial judge correctly construed the order as an award of maintenance under 
section 8.054(a). 
 
Editor’s Comment: This is just one of many cases in this section report that deal with chapter 8 spousal 
maintenance. Considering its technical nature, the necessary findings, and the ever-changing law regarding 
chapter 8 spousal maintenance, it is imperative that any practitioner with a chapter 8 claim do their home-
work! Review the statutes, and review the case law to ensure that you aren't committing reversible error! R.T. 
 
Editors Comment: According to this case and the other cases discussed within it, the careful practitioner will 
include specific findings in a maintenance award. Given that judgments are not supposed to include findings 
of fact, should the trial court be requested to make findings of fact and conclusions of law, even in agreed 
divorces? J.V. 
 

 
SAPCR 

STANDING AND PROCEDURE 
 

 
FAMILY CODE § 102.003(a)(9) DOES NOT REQUIRE CONTINUOUS AND UNINTERRUPTED 
POSSESSION, BUT DOES REQUIRE A PERMANENT (RATHER THAN A TEMPORARY) AR-
RANGEMENT. 
 
¶13-6-11. In re I.I.G.T., ___ S.W.3d ___, 2013 WL 5525009 (Tex. App.—Dallas 2013, no pet. h.) (10/7/13). 
 
Facts: Mother bore Child on October 23, 2001, in Louisiana. In March 2009, Mother completed an acknowl-
edgement of paternity stating that Father was Child’s biological Father. Three months later, Mother filed a 
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petition in Dallas to rescind the acknowledgement of paternity. Father filed a general denial and a counter-
petition requesting that he be appointed JMC with Mother and that the court order genetic testing to establish 
his status as Child’s father. On September 1, 2009, genetic testing established that Father was not Child’s bio-
logical father. Mother asserted Father lacked standing to bring his counter-petition and moved for dismissal of 
Father’s suit. Father testified he had sole possession of the child for six months in 2005. Father testified he 
had possession of the child and “maintained care, custody, and control” of the child every weekend in 2009 
pursuant to a “permanent arrangement” between him and Mother. He also picked up the child from daycare 
and school once or twice a week. He testified the child had her own bedroom at his house that she decorated 
herself. Father also testified he was at almost every medical and dental appointment of the child’s. He stated 
he had attended all the school functions where the child received trophies and awards. He said he did every-
thing a father would do. He testified he was involved in disciplining the child and helped with her physical, 
emotional, and health requirements. He stated he contacted Mother about any problem with the child, but he 
said Mother did not always contact him with the child’s problems. He also testified to financial support for 
the child, including paying for her daycare; buying her clothes, shoes, and school supplies; providing her with 
food at his house; getting her hair done; and “school projects and programs.” He presented evidence that 
Mother listed him as the child’s father on records with the child’s school and the YMCA. Mother testified the 
child never “lived with” Father but would only “visit him.” During some summer breaks, the child stayed 
with Father’s mother. Mother also testified that she and Father discussed having the child live with Father 
during the 2009 to 2010 school year, “but this was not an agreement…it was a discussion.” Mother agreed 
that Father had a significant past relationship with the child. Mother testified she listed Father as the child’s 
father on the school and YMCA forms to simplify his being able to pick up the child if she was not able to 
pick her up. She testified that on weekends and holidays, Father would ask if he could take the child. Mother 
testified that if she did not have any plans, then she would let Father take the child. She testified they did not 
have a plan for his possession of the child; instead, she thought he was just a friend helping her out. Ultimate-
ly, the trial court granted the plea to the jurisdiction, dismissed Father’s counter-petition for conservatorship, 
and denied all his claims for relief. Father appealed. 
 
Holding:  Affirmed. 
 
Opinion:  Family Code §102.003(a)(9) provides that an original SAPRC petition may be filed at any time by 
a person, other than a foster parent, who has had actual care, control, and possession of the child for at least 
six months ending not more than 90 days preceding the date of the filing of the petition. In computing the 
time under that provision, “the court may not require that the time be continuous and uninterrupted but shall 
consider the child's principal residence during the relevant time preceding the date of commencement of the 
suit.” A “principal residence” is (1) a fixed place of abode; (2) occupied consistently over a substantial period 
of time; (3) that is permanent rather than temporary. COA held that Mother’s testimony showed each period 
of Father’s possession of the child was a temporary arrangement with no obligation on Mother to consent to 
that period of possession or any future possession. Also, the record did not show that, for the six months of 
Father’s possession of the child ending within 90 days of suit being filed, the parties intended for the child to 
occupy Father’s home consistently over a substantial period of time and intended that Father’s home be a 
permanent rather than temporary abode for the child. 
 
Editor’s Comment: Courts are continuing to split hairs when it comes to Section 102.003(a)(9). This one 
doesn't sit well with me, although I understand the difficult position the COA was in without any findings of 
fact. The Texas Supreme Court could really bring some clarity to the split in the courts on this sub-issue, and 
others dealing with 102.003(a)(9), if it would grant review on a deserving case. We need to know: What does 
“actual care” mean? What does “actual control” mean? And, like this case shows, what does “actual pos-
session” mean? R.T. 
 
Editor’s Comment: This is absolutely the law in Texas. But, the next time someone complains about males 
stepping forward and shouldering the burdens of fathering, quote this case to them. J.V.C. 
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SAPCR 

PARENTAGE 
 

 
A SUIT TO TERMINATE A FATHER-CHILD RELATIONSHIP BASED ON A MAN’S MISTAKEN 
BELIEF THAT HE WAS THE CHILD’S BIOLOGICAL FATHER MUST BE FILED NO LATER 
THAN THE FIRST ANNIVERSARY OF THE DATE ON WHICH THE MAN BECOMES AWARE 
OF FACTS INDICATING THAT THE MAN IS NOT THE CHILD'S GENETIC FATHER.  
 
¶13-6-12. In re D.I.P., ___ S.W.3d ___, 2013 WL 5538769 (Tex. App.—San Antonio 2013, no pet. h.) 
(10/9/13). 
 
Facts: Child was born to Mother on October 19, 1998. At the time of Child’s birth, Mother and Father were 
dating and had been since 1997. After the birth, Father signed an acknowledgement of paternity and was 
listed as the father on Child’s birth certificate. The couple resided together for the next two years, but broke 
up after Father discovered that Mother was cheating on him. As Child grew, Father began to question whether 
he was Child’s biological father. His concerns arose due to Mother's history of being involved in other roman-
tic relationships while she was dating him, and the fact that he began to notice that Child’s physical features 
were different from his. In 2005, Father conducted his own DNA test using a mail order kit, the results of 
which revealed that he was not the genetic father of Child. When Father confronted Mother with the test re-
sults, she told him that the test was wrong, and that he must have performed it incorrectly; she assured him 
that he was Child’s father. Father believed her, but still had concerns as to whether the test was properly con-
ducted. Thereafter, Mother requested that Father pay child support, and Father signed a second acknowl-
edgement of paternity in 2006. In 2009, the child support order was modified, and Father again acknowledged 
paternity. On September 28, 2012, Father filed an Original Petition to Terminate Parent–Child Relationship 
Based on Mistaken Paternity, claiming that he discovered he was not Child’s genetic father on August 29, 
2012, when he took a voluntary paternity test. The trial court ordered genetic testing over Mother’s objection, 
the results of which excluded Father as the genetic father of Child. Therefore, on February 6, 2013, the trial 
court signed an order terminating Father's parental rights to Child. Mother timely appealed. 
 
Holding:  Reversed and rendered. 
 
Opinion: Texas Family Code Section 161.005 states that a man may file a suit for termination of the parent-
child relationship between the man and a child if, without obtaining genetic testing, the man signed an ac-
knowledgment of paternity of the child, or was adjudicated to be the father of the child in a previous proceed-
ing under this title in which genetic testing did not occur. The petition must be verified and must allege facts 
showing that the petitioner: (1) is not the child's genetic father; and (2) signed the acknowledgment of paterni-
ty or failed to contest parentage in the previous proceeding because of the mistaken belief, at the time the ac-
knowledgment was signed or on the date the court order in the previous proceeding was rendered, that he was 
the child’s genetic father based on misrepresentations that led him to that conclusion. Subsection (e), which 
became effective September 1, 2012, mandates that a petition under subsection (c) be filed no later than the 
first anniversary of the date on which the man becomes aware of facts indicating that the man is not the 
child’s genetic father. Awareness does not mean that there is a requirement that lack of paternity be conclu-
sively established prior to filing the petition to terminate the parent-child relationship; the statute particularly 
envisions that the allegations contained in a petition under subsection (c) are preliminary. The record reflected 
that Father became aware of facts indicating that he was not Child’s father well before August 29, 2012, and 
certainly more than a year before filing his petition under section 161.005(c). Accordingly, the COA conclud-
ed that the voluntary paternity test Father conducted in 2005 made him sufficiently aware of facts indicating 
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that he was not Child’s biological father. As a result, the petition to terminate he filed seven years later was 
untimely pursuant to the one-year limitations period provided by section 161.005(e). 
 
Editor’s Comment: Dad was 27 days late with his petition to terminate when the grandfather clause expired 
on 9/1/12. The new statute was increased by two years as of 9/1/13, but that doesn’t help dad here. Who are 
you going to believe, a mail order DNA test or the mother of the child? Some authors claim a “wrongful pa-
ternity rate” of 25-30%. I’m surprised at how few of these cases are filed. J.V.C. 

     
 

A SUIT BY BIOLOGICAL FATHER TO ESTABLISH PATERNITY OF A CHILD WITH A PRE-
SUMED FATHER MUST BE FILED WITHIN FOUR YEARS OF CHILD’S BIRTH. EQUITABLE 
ESTOPPEL DID NOT TOLL THE STATUTE OF LIMITATIONS BECAUSE MOTHER DID NOT 
MAKE A MISREPRESENTATION TO FATHER. 
 
¶13-6-13. In re K.M.T., ___ S.W.3d ___, 2013 WL 5658692 (Tex. App.—Texarkana 2013, no pet. h.) 
(10/18/13). 
 
Facts: Mother married Husband in 2005 and the couple never separated or divorced. During the marriage, 
Mother had extramarital relations from March 2008 until October 2009 and gave birth to Child on March 13, 
2009, while still married to Husband. On numerous occasions, Mother told Father he, and not Husband, was 
the father and also sent him a Father’s Day card and a picture book of Child. Father filed a paternity suit on 
March 19, 2013, but the trial court barred the suit based on the statute of limitations provided in Family Code 
§160.607. Father appealed.   
 
Holding:  Affirmed. 
 
Opinion: Father argued that the trial court erred in finding that Family Code §160.607 barred his paternity 
suit. Father, however, provided no evidence that any of the exceptions applied. 

Father also claimed that the common-law defense of equitable estoppel should permit the limitations to 
be tolled. Because Mother represented that Father was the father and because that representation induced Fa-
ther not to bring suit, Father believed Mother’s conduct was sufficiently deceptive for equitable estoppel to 
apply. Equitable estoppel is generally a defense to the application of a statute of limitations. The five elements 
of equitable estoppel are: (1) a false representation or concealment of material fact; (2) the representation was 
made with knowledge or the means of knowledge of the true facts; (3) the representation was made to a party 
without knowledge or the means of knowledge of the true facts; (4) the representation was made with the in-
tention that it would be acted on; and (5) the party to whom the representation was made relied on it to his or 
her prejudice. The COA held that the record contained no evidence that Mother made any misrepresentations 
to Father. Father admitted that Mother consistently represented that he was the father. Therefore, the COA 
found that Father’s failure to timely pursue a paternity suit was not induced by any misrepresentation. 
 
Editor’s Comment: Here dad felt that because mom told him he was the father, he didn’t have to take any 
legal action. Everyone is presumed to know the legal effects of their action. His failure to file a paternity suit 
doesn’t entitle him to claim mom misrepresented the paternity of the child. J.V.C. 
 

 
SAPCR 

ADOPTION 
 

 
PRIOR TERMINATION OF MOTHER’S PARENTAL RIGHTS DOES NOT PRECLUDE HER 
SUBSEQUENT ADOPTION OF SAME CHILDREN IF PREREQUISITES MET AND ADOPTION 
IN THE BEST INTEREST OF THE CHILD 
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¶13-6-14. In re J.G., -- S.W.3d --, 2013 WL 5015140 (Tex. App.—Fort Worth 2013, no pet. h.) (9/12/13). 
 
Facts: Mother’s parental rights to three children were terminated in December 2007. Mother was not present 
at the hearing. Afterwards, the children’s great-grandparents were named as the children’s permanent manag-
ing conservators. Mother married on August 22, 2009. Mother and Husband filed a suit for adoption of the 
three children on September 22, 2010. At the time of the filing, the children had lived with Mother and her 
Husband for more than two years. At the trial, Mother acknowledged that her prior drug use led to the termi-
nation of her parental rights, but she also testified that she had turned her life around and no longer used 
drugs. Mother attended church regularly and taught bible study, and she was very involved in her children’s 
education and extracurricular activities. Husband and the children had also bonded. The great-grandparents 
supported the adoption, the court-appointed evaluator recommended adoption, all of Mother’s references sup-
ported the petition for adoption, and the children’s attorney ad litem supported the petition for adoption. 
However, the trial court seemed to believe that Mother was not entirely truthful in responding to questions 
about the prior parental termination case because Mother testified that the reason she was not present at the 
final hearing was because she had never been served. The trial court felt that Mother must have been served, 
and requested the case file from the prior termination. Mother’s counsel promised to provide all the requested 
documents before a judgment was rendered, but did not. The trial court denied the adoption concluding that 
was not in the children’s best interests. Mother and Husband appealed. 
 
Holding:  Reversed and Remanded. 
 
Opinion: Trial court had sufficient information for the court to properly exercise its discretion, and that the 
prerequisites to adoption had been established since (1) the children had resided with Mother and Husband for 
at least six months, (2) the children’s managing conservator had consented to the adoption, and (3) there was 
a pre-adoptive and post-placement social study on file with the trial court as required. All of the information 
and evidence before the trial court overwhelmingly weighed in favor of granting the petition for adoption. No 
one opposed adoption and the children each expressed a strong desire to be adopted by Mother and Husband.  
 
Dissent: Trial court could properly infer that Mother and Husband’s refusal to provide the evidence support-
ing the removal of the children indicated that such evidence would be damaging to their case. Mother was less 
than forthcoming about the prior termination case and thus chose to discredit her testimony, which is was al-
lowed to do as the fact-finder. 
 
Editor’s Comment: Abuse of discretion is a very gray area and one that CoAs rarely tread upon. The judge is 
usually the final arbiter of the creditability of the witnesses. The CoA found that the mother misunderstood the 
judge’s questions as to the reasons for the earlier termination. The majority felt the evidence from the mother 
and other witnesses, including the support of the AAL (apparently no GAL appointed) was “overwhelming.” 
However, the case was remanded so that the mother could explain the earlier termination to the satisfaction 
of the trial court. J.V.C. 
 

 
SAPCR 

ALTERNATIVE DISPUTE RESOLUTION 
 

 
TEXAS SUPREME COURT  

 
A TRIAL COURT CANNOT DENY A MOTION TO ENTER JUDGMENT ON A STATUTORILY-
COMPLIANT MSA BASED ON AN ADVERSE “BEST-INTEREST” FINDING. 
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¶13-6-15.  In re Lee, ___ S.W.3d ___, 2013 WL 5382067 (Tex. 2013) (9/27/13). 
 
Facts:  Father sought modification of a previous SAPCR order, alleging that Mother’s poor parenting deci-
sions had placed Child in danger and that Mother’s Husband, a registered sex offender, should not be allowed 
contact with Child. Before proceeding to trial, Mother and Father attended mediation which ended successful-
ly with the parties executing a mediated settlement agreement (MSA) modifying the 2007 order. The MSA 
gave Father the exclusive right to establish Child’s primary residence and enjoined Husband from being with-
in five miles of Child. The MSA explained that the parties considered the best interests of the child, it was 
signed by both parties and their attorneys, and it contained the following statement in boldfaced, capitalized, 
and underlined letters: “The parties also agreement that this mediation agreement is binding on both of them 
and is not subject to revocation by either of them.”  Father appeared before an associate judge to present and 
prove up the MSA, and during this time Father informed the judge that Husband was a registered sex offender 
who had violated the conditions of his probation by sleeping naked in bed with Child and Mother. The judge 
refused to enter judgment on the MSA. Afterwards, Mother filed a motion to enter judgment on the MSA, 
Father objected, and the court concluded that entry of the MSA was not in the best interest of the child and 
denied Mother’s motion. Mother appealed, and the COA affirmed the trial court’s ruling. Mother then peti-
tioned the Texas Supreme Court for a writ of mandamus. 
 
Holding:  Writ of mandamus conditionally granted. 
 
Opinion:  A trial court abuses its discretion in refusing to enter judgment on a statutorily compliant mediated 
settlement agreement (MSA) based solely on an inquiry into whether the MSA was in the child’s best interest. 
The only exception to this rule occurs if the court finds that (1) a party to the agreement was a victim of fami-
ly violence, (2) the family violence impaired that party’s ability to make decisions, and (3) the agreement is 
not in the child’s best interest. The Legislature has clearly directed that, subject to a very narrow exception 
involving family violence. First, to interpret the statute otherwise would render the “family violence” lan-
guage in subsection (e-1) superfluous. Second, the use of the word “notwithstanding” in the statute indicates 
that the Legislature intended section 153.0071 to be controlling. Third, the specific statutory language of sec-
tion 153.0071(e) trumps section 153.002’s more general best interest mandate. Finally, the MSA provision 
was added long after the general “best interest” provision and therefore prevails as “the statute latest in date of 
enactment.”  
 
Concurrence: The concurring judge agreed with the majority that Section 153.0071 precluded a broad best-
interest inquiry, however it also countered that the statute does not preclude an endangerment inquiry. The 
concurring judge agreed with the majority that mandamus was appropriate because there was legally insuffi-
cient evidence of endangerment to support the trial court’s decision to set aside the MSA and place the matter 
on its trial docket. 
 
Dissent: Although the Court tries to distinguish between this case—in which the trial court stated on the rec-
ord that the MSA was not in the best interest of the child—and a case in which modification pursuant to such 
an agreement could endanger a child, that is a distinction without a difference. Whether the trial court calls its 
grounds “best interest” or “endangerment,” the bottom line is the same—the trial court, having heard testimo-
ny of the parties, refused to adopt the parents’ agreed modification that the court believed would subject the 
child to exposure to a registered sex offender. The Legislature has made the policy of this state clear: The best 
interest of the child shall always be the primary consideration of the court in determining the issues of conser-
vatorship and possession of and access to the child. Under Family Code section 153.0071, and the Family 
Code as a whole, a trial court has discretion to refuse to enter judgment on a modification pursuant to an MSA 
that could endanger the child’s safety and welfare and is, therefore, not in the child’s best interest. 
 
Editor’s Comment: Controversial as it might be, and as tough of a decision as this was, I agree with this 
case. I do think, however, that the concurring opinion seems to suggest a loophole - bringing a motion to re-
voke the MSA based on endangerment (instead of best interest). At the end, though, I wonder why the Father 
didn't just get the order entered based on the MSA, then immediately file for a modification under either TFC 
section 156.101 or 156.102? Wouldn't that have been a faster resolution? R.T. 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000999&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2031660823&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2031660823&HistoryType=F
http://www.westlaw.com/find/default.wl?cite=Or+156&ft=Y&db=1001478&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C


   69 
 
 
Editor’s Comment: There will be several cases in the pipeline that will test the degree of “endangerment” 
necessary to overturn a MSA. It is a moving target. J.V.C. 
 

 
SAPCR 

GRANDPARENT ACCESS AND POSSESSION 
 

 
GRANDMOTHER DID NOT MEET HER BURDERN TO OVERCOME PRESUMPTION THAT 
MOTHER WOULD ACT IN CHILD’S BEST INTEREST 
 
¶13-6-16. In re Elliot, 04-13-00688-CV, 2013 WL 6118460 (Tex. App.—San Antonio 2013, orig. proceed-
ing) (mem. op.) (11/20/13) 
 
Facts: In August 2006, the trial court entered an initial order in a SAPCR naming the child’s mother and fa-
ther as JMCs of the child. Mother was given the exclusive right to designate the child’s primary residence and 
Father was awarded visitation and ordered to pay child support. Father moved out of state in 2010 and did not 
regularly exercise his right to possession of the child after that time.  

In anticipation of enlisting in the military, in February 2012, Mother filed a petition to modify the prior 
orders seeking to be named SMC of the child and to modify Father’s access to provide only supervised visita-
tion. An agreed temporary order was signed on March 26, 2012 specifying that, during the period of time that 
Mother was in basic training, in lieu of Father’s visitation, the paternal grandparents could have access to the 
child on the first and third weekends of every month.   

Elliott enlisted in the army in July 2012 and left Texas to attend basic training out of state. She was se-
verely injured in an accident during basic training and had to be hospitalized for an extended period of time 
while undergoing multiple surgeries. On January 10, 2013, the paternal grandmother filed a petition in inter-
vention in the modification suit seeking to be appointed a conservator of the child or, alternatively, “reasona-
ble Grandparent Access” or “to be allowed to exercise any and all visitation awarded to [the child’s father]” 
and requested temporary orders in which she sought the same relief. After a hearing that Mother did not at-
tend because of her injuries and Father did not attend because he resided in another state.  

Following the hearing, the trial court appointed grandmother as a possessory conservator and awarded 
access on the first and third weekend of every month and was given the rights, privileges and duties of a pos-
sessory conservator. Mother filed this petition for writ of mandamus complaining of the trial court’s order. 
 
Holding: Mandamus granted. 
 
Opinion: The record reflects that prior to the order awarding possessory conservatorship and court-ordered 
access to the grandmother, the trial court received no evidence that denial of possession or access would sig-
nificantly impair the child’s health or well-being. The grandmother did not meet her burden to overcome the 
presumption that Mother would act in her child’s best interest. 
 
Editor’s Comment: Was the mother still in the military at the time of the temporary hearing? This is the 
problem where you have informal “conversations” rather than testimony before the court. Someone had to 
take care of the child while the mother was convalescing. Dad was a no show. Troxel is an impossible burden 
to overcome when there is no testimony. J.V.C. 
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SAPCR 
CHILD SUPPORT ENFORCEMENT 

 
 
IN A HEARING ON A MOTION TO ENFORCE CHILD SUPPORT OBLIGATION, COURT MUST 
ADVISE PARENT OF THE RIGHT TO HAVE AN APPOINTED ATTORNEY.  
 
¶13-6-17. Ex Parte Reyes, 04-13-00578-CV, 2013 WL 5762919 (Tex. App.—San Antonio 2013, no pet. h.) 
(mem. op.) (10/23/13). 
 
Facts: Father was ordered to pay child support and failed to do so. At subsequent hearings on motions to en-
force the child support obligation, Father appeared pro se. The record reflected that Father did not request the 
appointment of an attorney and believed that he could retain his own attorney.  Father was ultimately incar-
cerated resulting from his failure to pay his child support obligation, and Father filed a petition for writ of ha-
beas corpus. 
 
Holding:  Writ of habeas corpus granted. 
 
Opinion:  Father contended that the order holding him in contempt and under which he was confined was 
void and unenforceable because the trial court failed to admonish him of his right to counsel as required by 
the Texas Family Code. In family law enforcement proceedings, the Family Code requires the trial court to 
determine whether the proceeding is one in which incarceration may result and, if so, the court is obligated to 
inform a respondent of the right to counsel and, if indigent, the right to an appointed attorney.  In the present 
case, the COA held that nothing in the record affirmatively demonstrated that the trial court admonished Fa-
ther of his right to be represented by counsel or that Father knowingly and intelligently waived that right. In 
the absence of a knowing and intelligent waiver of the right to counsel made on the record, the order holding 
Father in contempt and ordering his commitment was void. 
 

 
SAPCR 

MODIFICATION 
 

 
WHEN SEEKING A SAPCR MODIFICATION, YOU MUST DEMONSTRATE A “MATERIAL” 
CHANGE IN CIRCUMSTANCES. 
 
¶13-6-18. In re L.R., ___ S.W.3d ___, 2013 WL 5470015 (Tex. App.—Houston [14th Dist.] 2013, no pet. h.) 
(10/1/13). 
 
Facts:  Mother and Father divorced in 2009, when their children were twelve and eleven years old. The di-
vorce decree gave Father the exclusive right to designate the children’s primary residence. The decree did not 
require either parent to pay child support. The mother filed an action to modify certain provisions in the di-
vorce decree, specifically requesting that Father pay child support. To establish a change in Father’s financial 
circumstances justifying a modification, Mother sought to discover certain financial documents relating to the 
company where Father worked. In considering the discovery request, the trial court reviewed the documents 
in camera and determined that they “d[id] not show [Father's] earnings, potential earnings, share or interest in 
[the company].” It found the documents to be “irrelevant and not reasonably calculated to lead to the discov-
ery of admissible evidence relating to [Father's] ability to pay child support.” The trial court denied the moth-
er's discovery request. During the trial, Father testified that he could afford to pay up to $10,000 a month in 
child support. He said that he also could have afforded this amount when the parties initially divorced. At the 
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close of Mother’s case, the trial court granted a directed verdict for Father. It held that Mother had failed to 
introduce evidence meeting the statutory requirement that “the circumstances of the child or a person affected 
by the order ha[d] materially and substantially changed since ... the date of the order’s rendition.” Mother ap-
pealed, arguing that the trial court abused its discretion in denying her discovery request. 
 
Holding:  Affirmed. 
 
Opinion:  If the trial court abuses its discretion in a discovery ruling, the complaining party must show harm 
on appeal to obtain a reversal. Harmful error is error that “probably caused the rendition of an improper 
judgment” or “probably prevented the appellant from properly presenting the case to the court of appeals.”  
For purposes of the COA’s analysis, it assumed, without deciding, that the trial court erred by denying the 
request and that the documents would have demonstrated significant increases in both the father's ability to 
pay child support and the value of his interest in the company. When the parties initially divorced, both pos-
sessed significant resources, and neither was ordered to pay child support. There is no contention that the ab-
sence of child support resulted from either party's inability to afford it. All evidence at trial was to the contra-
ry. When the parties divorced, the father could have afforded $10,000 per month, but he was ordered to pay 
$0. Nothing in the record suggests that had the father been able to pay more than $10,000, an obligation of 
more than $0 would have been imposed. Thus, even assuming that the denied discovery would have estab-
lished an increase in Father's ability to pay, this would not mean that circumstances had “materially ... 
changed since the date of the order’s rendition.” Rather, such evidence would only demonstrate that a factor 
not material to begin with—Father’s ability to pay substantial child support—had changed. The COA there-
fore rejected the mother’s argument that her lack of access to the requested documents prevented her from 
demonstrating a material change in Father’s financial circumstances which resulted in the rendition of an im-
proper judgment. The concurring opinion held that the majority tackled matters not necessary to the law-of-
the-case analysis and that the better course would have been to affirm the trial court’s judgment based solely 
upon the absence of reversible error. 
 
Editor’s Comment: Mother’s only issue on appeal was the denial of her discovery request, which the CoA 
found harmless at best. What was mother’s proof on a change of custody and therefore child support? She 
didn’t appeal the directed verdict, just the denial of discovery as to the worth of the company where dad 
worked. What did that have to do with change in circumstances where trial court found dad had no interest? 
J.V.C. 
 

 
SAPCR 

TERMINATION OF PARENTAL RIGHTS 
 

 
PARENTAL TERMINATION UPHELD BECAUSE MOTHER COMMITTED ONE OR MORE OF 
THE ACTS SPECIFICALLY SET FORTH IN FAMILY CODE SECTION 161.001 AND TERMINA-
TION IN CHILD’S BEST INTEREST 
 
¶13-6-19. T.A. v. TDFPS, ___ S.W.3d ___, 2013 WL 4854317 (Tex. App.—El Paso 2013, no pet. h.) 
(9/11/13). 
 
Facts:  Mother’s parental rights to Child were terminated. Mother was not present at the final termination 
hearing. Evidence was presented about domestic violence between Mother and Father in front of Child, 
Mother’s untreated mental health issues, and Mother’s drug use. Mother was also homeless and unreachable, 
she failed to comply with her service plan, and, after removal, she constructively abandoned Child. The trial 
court found that termination was in Child’s best interest because Mother was unable to provide for Child’s 
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emotional and physical needs. Additionally, Child had already lived half her life with her maternal relatives 
who were able to provide for Child’s emotional and physical needs and expressed a desire to care for Child 
for the rest of her life. Mother appealed. 
 
Holding:  Affirmed. 
 
Opinion: Mother challenged the legal and factual sufficiency of the evidence to support the trial court’s ter-
mination of her parental rights based upon the best interest of the child under Texas Family Code Section 
161.001. In a proceeding to terminate parental rights, the petitioner must demonstrate by clear and convincing 
evidence that: (1) the parent committed one or more of the acts specifically set forth in Section 161.001; and 
(2) termination is in the best interest of the child based on the non-exclusive Holley factors. The COA af-
firmed the trial court’s judgment because (1) Mother had a history of domestic violence, (2) Mother had un-
treated mental health issues, (3) Mother used drugs, (4) Mother was homeless and unreachable, (5) Mother 
failed to comply with her service pan, and (6) Mother constructively abandoned Child after termination. Thus, 
Mother had committed one of the acts specified in the Family Code and termination was in Child’s best inter-
est. 

     
 
ONLY ONE PREDICATE VIOLATION UNDER SECTION 161.001(1) IS NECESSARY TO A TER-
MINATION JUDGMENT 
 
¶13-6-20. In re S.L., ___ S.W.3d ___, 2013 WL 4767519 (Tex. App.—Waco 2013, no pet. h.) (9/5/13). 
 
Facts:  The Department obtained temporary managing conservatorship of Child, age one, in January 2012 
after receiving and investigating a referral alleging neglectful supervision and drug use by Mother.  Child was 
ultimately placed with a paternal cousin for prospective adoption, and by the time of trial, Child had lived and 
bonded with Cousin for seven months.  Cousin was employed, had lived in her home for three years, and was 
able to meet Child’s physical and emotional needs.  At trial, the following evidence was presented against 
Mother: (1) Mother did not visit Child until April 2012; (2) Mother missed forty percent of her scheduled vis-
its with Child; (3) Mother did not complete her family service plan, including the requirement of taking ran-
dom drug tests; (4) Mother did not maintain consistent housing, moving at least six times during Child’s 
placement; (5) Mother worked primarily as an exotic dancer (which Mother admitted was a contributing fac-
tor to her continued drug use); (6) Mother provided no child support for Child during the pendency of the 
case, and (7) Mother also had four other children who were not in her care due to other Department interven-
tions.  The trial court terminated Mother’s parental rights, and Mother appealed the trial court’s best interest 
finding.  
 
Holding:  Affirmed. 
 
Opinion:  If multiple predicate violations under section 161.001(1) were found in the trial court, court of ap-
peals will affirm based on any one ground because only one predicate violation under section 161.001(1) is 
necessary to a termination judgment. An unchallenged finding of a predicate violation is binding and will 
support the trial court’s judgment, and we may affirm the termination on that finding and need not address the 
other grounds for termination. Here, evidence sufficient to support termination under section 161.001(1)(O). 

     
 

EVIDENCE DID NOT SUPPORT TERMINATION OF MOTHER’S PARENTAL RIGHTS. 
 
¶13-6-21. In re N.L.D., ___ S.W.3d ___, 2013 WL 5738023 (Tex. App.—Texarkana 2013, no pet. h.) 
(10/23/13). 
 
Facts:  Child was born in 2008 and lived with Mother until 2010. In 2010, Jimmy and Angela, jointly with 
Child’s paternal great grandmother, filed a child custody action seeking the managing conservatorship of 
Child. Mother failed to appear and the trial court appointed all three petitioners as temporary managing con-
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servators of Child, allowing Mother visitation at such times as might be mutually agreed between the parties. 
Mother also failed to appear at the final hearing because she did not receive notice, and the trial court entered 
a default judgment naming all three petitioners sole managing conservators of Child. Mother appealed, and 
the COA reversed because Jimmy and Angela lacked standing as they were not related to Child within three 
degrees of consanguinity and because Mother was not given notice of the final hearing. Mother subsequently 
filed a counter-petition against the paternal great grandmother. Jimmy and Angela filed a petition to intervene, 
seeking conservatorship of Child and alleging that they had standing because they had possession of Child in 
excess of six months. The case was ultimately tried to a jury, which resolved all questions regarding termina-
tion and conservatorship in favor of Jimmy and Angela and against Mother. Mother appealed. 
 
Holding:  Affirmed in Part and Reversed in Part. 
 
Opinion: Mother argued that the trial erred in finding that termination of Mother’s parental rights was in 
Child’s best interest. The COA agreed, finding that the record showed that prior to August 2010, the Depart-
ment investigated Mother based upon allegations that largely match the testimony produced at trial, including 
Mother's drug use, domestic violence, neglect of Child's medical condition and physical health, and provision 
of an unsafe home environment. However, the Department did not accept the case because the investigation 
did not validate the allegations; rather, the investigator found no evidence of drugs, a clean house, and 
healthy, well-groomed children. Child’s physician was interviewed and no medical neglect was noted by the 
investigator. There was no evidence of domestic violence or arrests after August 2010. The primary evidence 
favoring termination of Mother’s parental rights was her admitted history of drug use. However, Mother testi-
fied that she has been drug free for more than three years, and while a jury might be skeptical of that testimo-
ny, there was no evidence contrary to Mother’s testimony. An independent contractor appointed by the court 
made a report, which confirmed that Mother was employed, had a decent home life, a home environment that 
could accommodate more children, and an employed, live-in boyfriend that was a positive influence on her 
life. The social study acknowledged Mother’s history of marihuana usage and raised a concern that it might 
recur; however, the study did not recommend termination. Also, there was no evidence to support the finding 
that Mother “voluntarily” left Child with Jimmy and Angela. Jimmy and Angela obtained possession of Child 
as a result of court intervention. Thus, the COA held that even when viewing all the evidence in the light most 
favorable to the finding, the evidence was insufficient to allow a reasonable trier of fact to form a firm belief 
or conviction, based on clear and convincing evidence, that termination of Mother's parental right was in 
Child’s best interest and reversed the trial court’s judgment on that issue. 

     
 

THE TIME FRAME FOR ESTABLISHING THAT A PARENT KNOWINGLY ALLOWED A 
CHILD TO REMAIN IN CONDITIONS OR SURROUNDINGS THAT ENDANGERED THE PHYS-
ICAL OR EMOTIONAL WELL-BEING OF THE CHILD IS PRIOR TO THE CHILD’S REMOVAL. 
 
¶13-6-22. In re O.R.F., ___ S.W.3d ___, 2013 WL 5658652 (Tex. App.—Texarkana 2013, no pet. h.) 
(10/17/13). 
 
Facts: The Department initially became involved after it received a report that Mother and her newborn baby 
both tested positive for methamphetamines at the time of delivery.  When an investigator of the Department 
asked Mother where her other two children were, Child 1 and Child 2, Mother replied that she had left them 
with her sister, and that they had been there on and off for several months. Ultimately, the Department filed 
for termination of Child 1. Mother had a history of abusive relationships that resulted in her children witness-
ing the abuse. Additionally, she failed to comply with family service plan developed for her, including failing 
to take random drug tests, failing to attend counseling appointments, failing to pay child support, and failing 
to secure and maintain appropriate housing. As a result of Mother’s conduct, Child 1 had developed emotion-
al issues requiring therapy. Although Mother had not taken drugs in the few weeks before trial and had se-
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cured employment that would start the day after trial, the trial court terminated Mother’s parental interests to 
Child 1. Mother appealed.  
 
Holding:  Affirmed. 
 
Opinion: In her first issue, Mother argued that there was no evidence that she endangered Child 1, because 
Child 1 lived with Mother’s sister during the intake and did not live with Mother during the pendency of the 
case. The relevant time frame for establishing that the parent “knowingly ... allowed the child to remain in 
conditions or surroundings which endanger[ed] the physical or emotional well-being of the child” under Sec-
tion 161.001(1)(D) is prior to the child's removal since conditions or surroundings cannot endanger a child 
unless that child is exposed to them. However, the conduct to be examined under Section 161.001(1)(E) in-
cludes what the parents did both before and after the child was born because a course of conduct must be es-
tablished. The COA found that in this case, there was evidence that Mother abandoned her children for sever-
al months, leaving them with her sister, and had voluntarily relinquished her parental rights prior to the De-
partment’s involvement. Additionally, Mother had a history of abusive relationships and drug use (the most 
recent use being approximately six weeks before trial). Finally, Mother failed to visit Child 1 for an extended 
period of time, and Mother was homeless and unemployed at the time of trial. The COA found that the evi-
dence was legally and factually sufficient to support termination of Mother’s parental rights. 

In her second issue, Mother argued that the trial court erred in overruling her motion for new trial be-
cause a drug test she took the day before trial provided independent evidence that she was drug free. The 
COA found that failing to execute a drug test until the day before trial was a lack of due diligence, and the 
evidence was cumulative since Mother essentially testified at trial that she drug free. 

In her third issue, Mother argued that since she had gotten sober by the day of trial, the trial court erred 
in not granting an extension of the case based on newly discovered evidence on the issue of completion of the 
family service plan. The trial court may retain the suit on the court's docket for a period not to exceed 180 
days if it finds that “extraordinary circumstances necessitate the child remaining in the temporary managing 
conservatorship of the department and that continuing the appointment of the department as temporary man-
aging conservator is in the best interest of the child.” The COA held that failure to begin complying with a 
family service plan until several weeks before trial does not constitute an extraordinary circumstance when 
the requirements necessary to obtain the return of the child were known well in advance of that time. 

Mother also argued that the family service plan was void because it failed to set limits for dates of com-
pletion of certain acts. The COA found this argument without merit. The plan required random drug testing, 
meaning that there was to be no date certain. The trial court ordered Mother to “submit to random drug testing 
within 24 hours of the request from the caseworker.” She was to demonstrate an ability to keep appointments, 
and this obligation arose each time an appointment was set. Mother was supposed to maintain regular weekly 
communication with caseworkers, another weekly obligation. She was required to “comply with each re-
quirement set out in the Department's original, or any amended, service plan during the pendency of this suit.” 
Thus, the deadline for compliance for each requirement would have been prior to termination. As of that date, 
Mother had yet to complete a qualifying psychological evaluation. The plan required her to pay court-ordered 
child support, and the trial court set an obligation that was due at a certain time each month. No payment was 
ever made as Mother had no income. Mother was also required to demonstrate her financial ability to care for 
Child by providing an appropriate home and “maintain[ing] appropriate housing for at least 4 months” in or-
der to obtain the return of Child. The family service plan and the court's order contained many deadlines that 
Mother failed to meet.  

Mother further challenged the termination order because it failed to include the language mandated by 
Family Code § 263.405(b) regarding her appellate rights. COA held this issue was moot because Mother ac-
tually filed an appeal and could not show harm. 

     
 

TERMINATING A PARENT’S RIGHTS TO HIS CHILDREN IN ORDER TO ALLOW ANOTHER 
PERSON TO OBTAIN FINANCIAL ASSISTANCE UPON ADOPTION DOSE NOT SUPPORT A 
BEST INTEREST FINDING 
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¶13-6-23. In re E.D., ___ S.W.3d ___, 2013 WL 6145292 (Tex. App.—San Antonio 2013, no pet. h.) 
(11/22/13). 
 
Facts: Father’s parental rights were terminated to his four children based on 5 incidents. The first incident 
occurred in 2003 when ED(2) was born with drug “withdrawal” symptoms. However, blood tests on both 
Mother and ED(2) showed no drugs present in their system. The next incident occurred in 2005, when ED(1) 
and ED(2) were found unsupervised in a hotel elevator in Odessa, Texas, while Father and Mother were in the 
lounge area eating breakfast. According to CPS, one of the girls got caught in the elevator doors and had a 
black eye, which led to a call to the Department. Mother testified the black eye was the result of a fall from 
monkey bars while ED(2) was in daycare. Mother asked the daycare to fax the incident report to the Depart-
ment and “it was dropped.” The third incident occurred in May 2009. Father had left JD, who was then an 
infant, sleeping in his crib while he escorted the other three children to the hotel lobby to eat breakfast. But, 
Father did not stay in the hotel lobby with them; instead, he went to a computer room in the balcony area and 
let the three children go to the dining area, apparently on their own. ID was later found in the parking lot on 
the same side of the hotel as her room. JD was found in the hotel room by himself in his crib. 

About three months later, Father left the two older children, ED(1) and ED(2), outside the gate to Sea 
World in San Antonio while he took the two younger children with him to park the car. When Father and the 
younger children arrived at the gate, the police were there with the two older children. The children were sub-
sequently taken to the emergency room because one of the girls had a rash and JD had a respiratory infection. 
None of the children were admitted to the hospital. For the first time, the Department opened a case. 

On Friday, November 2, 2011, JD was found alone in Father’s locked medical offices. Father had left 
him alone for about 20 minutes while he went to pick up other children. Kerrville Police Department, contact-
ed CPS. 
 
Holding: Reverse and render 
 
Opinion: In determining whether termination of parental rights is in a child's best interest. Only direct evi-
dence of best interest came from CPS supervisor, Walker, and a licensed professional counselor, Stearns, who 
testified about her counseling of all four children for the past nine months. When Walker was asked why ter-
mination would be in the children's best interest, she responded it would be in their best interest if they were 
adopted. She explained that if both parents' parental rights were terminated, the children's maternal grandpar-
ents could get financial assistance after adopting the children. She said that if the parental rights were not ter-
minated, the grandparents would not be entitled to a financial subsidy. She also said adoption by the grand-
parents would give the children a sense of permanency, as opposed to merely allowing the grandparents to act 
as conservators. When Stearns was asked what would be in the children's best interest, she responded they 
needed to be in a stable, loving environment where they have established rules and guidelines for their home 
and where they will not be moved from place to place. 

Only evidence about children's desires was Stearns's testimony. Stearns said she believed the children 
looked forward to their visits with their mother and father. Stearns stated she did not know how the children 
were doing emotionally or physically when they were with their parents. 

The State put on no evidence about the grandparents' parental abilities or the grandparents' plans for the 
children. 

Terminating a parent's rights to his children so that someone can obtain financial subsidies upon adoption 
is not an appropriate basis on which to base a best interest finding. 

 
Editor’s Comment: These cases always amaze me. If the parents are a bad influence, suspend their posses-
sion, tighten the SMC rights to the grandparents and make the parents pay child support. The father is a med-
ical doctor. His support alone would be much more than the state adoption subsidy. J.V.C. 
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SUPREME COURT WATCH 
 

 
Following are some of the cases that are related to family law that are currently being considered by 
the Texas Supreme Court. Review has been granted and oral argument has been heard on some of 
these cases. The remainder of the cases are still somewhere in the briefing phase of consideration. The 
briefs that have been filed in these cases can be found on the Texas Supreme Court website, along with 
the oral arguments that have been presented. 
 
In the Matter of the Marriage of H.B. v. J.B., 11-0024, (pet. granted, oral argument held on November 5, 
2013) 326 S.W.3d 654 (Tex. App.—Dallas Aug. 31, 2010) (reversed and remanded) (Dallas County) (amicus 
briefs filed by Texas State Representative Warren Chisum and the Honorable Todd Staples in support of the 
State of Texas). 
 
The issue before the Court is whether a gay coupled married in another state is entitled to obtain a divorce in 
the State of Texas. 

     
 

State of Texas v. Naylor and Daly, 11-0114 (pet. granted, oral argument held on November 5, 2013) 330 
S.W.3d 434 (Tex. App.—Austin Jan. 7, 2011) (dismissed WOJ) (Travis County) (amicus briefs filed by Tex-
as State Representative Warren Chisum and the Honorable Todd Staples in support of the State of Texas). 
 
The issue before the Court is whether an agreed final decree of divorce granted to a lesbian couple married in 
another state is void and should be set aside. 

     
 

Rosser Craig Tucker II v. Lizabeth Thomas, 12-0183 (oral argument held on Feb. 5, 2013) __ S.W.3d __, 
14-09-01081-CV, 2011 WL 6644710 (Tex. App.—Houston [14th Dist.] Dec. 20, 2011) (affirmed in 
part/reversed and remanded in part) (Harris County). 
 
The issues are (1) whether the trial court has authority to award attorney fees as “necessities” for child support 
when the nature of the action is modification and not enforcement and, if so, (2) whether awarding 6 percent 
compound interest on those fees abused the trial court’s discretion. Tucker sued his ex-wife, Thomas, to mod-
ify final orders to give him exclusive right to designate his children’s primary residence. In her counterclaim 
Thomas sought sole managing conservatorship and increased child support from Tucker. The trial court de-
nied Tucker’s relief and Thomas’s request to be appointed joint managing conservator, but increased Tucker’s 
child support. The court awarded Thomas attorney fees as child support, finding the fees necessities benefit-
ing the children. The appeals court affirmed in a split decision by the whole court. 

     
 
In re K.L., 12-0728 (oral argument held on June 24, 2013) 09-11-00083-CV, 2012 WL 1951111 (Tex. 
App.—Beaumont May 31, 2012) (mem. op.) (affirmed) (San Jacinto County) 
 
Among the issues in this parental-rights termination case are (1) whether a trial court had a duty to appoint the 
pro se father an attorney for trial when he failed to file an indigence affidavit or request an attorney until after 
the trial began and (2) whether the mother’s affidavit relinquishing her parental rights was voluntary, knowing 
and intelligent when a month later a probate court appointed a guardian for her for mental-health reasons. 
 
Father. Despite providing an address for service, the father was served by publication for status hearings and 
for the termination trial and appeared for trial after being subpoenaed. He told the court he was not aware that 
he had a right to an attorney. At the end of the first day of trial, the court told the father an attorney would 
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have been appointed for him if he had appeared at a pretrial hearing and requested one, but at that point it was 
too late. 
 
Mother. Before the state took possession of the child, the mother and grandmother executed a guardianship by 
which the grandmother had responsibility for the child. Child Protective Services took the child after she fell 
on stairs in the grandmother’s loft apartment. In June 2010 the mother irrevocably relinquished her rights to 
the child. In July 2010 the county court ordered the mother placed under the grandmother’s guardianship on 
evidence that the mother had an IQ of 57 and was bipolar. 

     
 

In re S.M.R., 12-0968 (oral argument held on September 11, 2013) 01-10-00999-CV, ___ S.W.3d ___ (Tex. 
App.—Houston [1st Dist.] April 20, 2012, judgment set aside, opinion not vacated June 14, 2012) (Harris 
County). 
 
A principal issue is whether the appeals court erred by not considering alternative grounds to terminate paren-
tal rights that were properly pleaded and supported by conclusive evidence. 
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	Many think that signing the divorce papers is finally the end of the strenuous process, when in reality it is just the beginning of it. Divorce is not only emotionally difficult, but also has its financial nuances. Below are a checklist of the most co...
	1. Financial Planning
	 Review your financial goals with your advisor, including an updated cash flow analysis
	2. Banking / Brokerage / Advisory Accounts
	 Update your accounts by notifying the appropriate entities of account authorization changes and your name/address change, including banks, schools, utilities, and insurance companies
	 Sign and execute the processing of any forms necessary to change the account registrations
	 Name Change - obtain new Social Security card, Driver’s License, credit cards, passports etc.
	3. Revise/transfer titles on personal assets - House(s), Automobile(s), Boat, and Other Non-Financial Assets
	4. Retirement Plans/Accounts
	 Qualified Domestic Relations Order or “QDROs” these pertain to qualified plans such as 401(k)s, 403(b)s, Pensions, Profit Sharing Plans, Keogh’s, and Money Purchase Plans
	o Submit certified original QDRO along with necessary pages of your divorce decree to the respective company for approval. Once the QDRO is approved you will receive a letter stating it is in good order (or not).
	o Once the plan administrator processes the QDRO, a new shell account is setup within the company’s plan for the benefit of the non-employee spouse and the percentage or dollar amount awarded is transferred into the new account.
	o Once the funds have been divided and deposited into Alternate Payee’s account, he or she will receive documents via mail or e-mail to rollover or distribute the funds once the account has been segregated.
	o If you haven’t begun working with a financial advisor, you may engage one to aid you in this process
	 Non-Qualified Plans- includes but not limited to: IRAs, SEP IRAs, Simple IRAs, Roth IRAs, and Annuities
	o The holding firm or brokerage account will typically require their own papers and/or a letter of instruction from the original account holder to divide or transfer the account into someone else’s name.
	o Annuities can be complex and the implications of a transfer or ownership should be carefully evaluated before assigning to another party or transferring to an ex-spouse*.
	o Be certain to obtain tax advice regarding consequences of transfers and liquidations of non-qualified plans. These will have a cost basis that will be important to keep track of in the future.
	o The brokerage firm will typically have its own IRA Rollover/Distribution Form to transfer funds incident to divorce. Your ex-spouse will need to sign the forms, and you will need to provide certain necessary pages of your decree to the brokerage for...
	 Follow up diligently on your Divorce Transfer Paperwork to ensure it is moving along and properly processed.
	5. In Health, Life, and Other Insurance
	 COBRA—allows you to stay on your ex-spouse’s employer sponsored health insurance up to 36 months after divorce. The will premium will be equal to 102% of current Employer cost, which may be a temporary solution to finding private health insurance. S...
	 Private Health Insurance—consult with a health insurance broker who will spend time helping you in regards to medical conditions, premiums, physicians, and deductibles.
	 Life Insurance: You will want coverage at least equal to present value of future stream of payments of Child Support and Alimony or Property Settlement/distribution. You will also want to update beneficiaries on policies owned by you.
	 Property/Casualty Insurance: This is a great time to shop your existing/new coverage for auto, umbrella and homeowners/renters insurance.
	6. Social Security
	 You may be eligible for up to 50% of your ex-spouse’s Social Security Retirement Benefit if you were married for 10 years or longer. If you are unmarried, your benefit would be the greater of 100% of your own benefit, or 50% of your ex-spouse’s bene...
	7. Real Estate
	 If you or your ex-spouse is required to re-finance the mortgage or take your name off of the mortgage, you will want to work with your attorney to get the appropriate documents signed and executed.
	8. Wills and Trusts
	 Update plans for your estate. Wills, Trusts, and Powers of Attorney will need revising.
	 If you have minor children: Special trusts need to be created for certain assets such as IRAs and some annuities. You may also need to revisit guardianship choices.
	9.  Mortgage
	 Review options with Mortgage Planner regarding qualifying for a new home purchase or the refinance of a current home
	 Determine if vacating spouse will be compensated and how this will be structured/what types of loan programs are available.
	 If child support and/or alimony will be used for qualifying for new loan discuss current lender guidelines with a Mortgage Planner
	10.  Professional Team of Advisors
	Build a team of people to help you work through financial issues

	Button1: 


